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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2521 
PAUL ANTHONY 
versus 
COMMONWEALTH OF' VIRGINIA. 
To the Honorable Judges of tfie Supr.eme Gou.rt of Appeals 
of Virginia: . · 
Your Petitioner, Paul Anthony, respectfully represents 
that he is aggrieved by a final judgment entered against him 
in the favor of the Commonwealth of Virginia, by the Cir-
cuit Court of Campbell County on the 31st day of July, 1941. 
A transcript of the record is presented herewith as a part 
of this petition. 
STATEMENT 0~, THE CASE. 
On the 25th day of September, 1939, the said Petitioner, 
Paul Anthony, was convicted in the Mayor's Court in the 
Town of Altavista, Campbell County, of oper3:ting an auto-
mobile while under the influence of ardent spirits and sen-
tenced to pay a fine of $100.00 and costs. Permit revoked. 
The case was appealed to the Circuit Court of Campbell 
County, Virginia. On appeal, defendant offered various pleas 
to the jurisdiction of said Mayor's Court and the same was 
argued and the Judge took the matter under advisement. Just 
prior to the Court rendering a. decision, the Commonwealth's 
Attorney made a motion to nolle. prosequi the case, the Court 
granted the same. 
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The accused was discharged from custody. 
Sometime thereafter, to-wit, the 22nd day of July, 1940, 
2'),'< a *state warrant was issued against the said defendant 
for the same offense. Upon hearing of the same before 
a special Trial Justice, a Mr. Shrader of Amherst County, 
Virginia, various pleas were offered and rejected. Said Trial 
,Justice convicted said defendant and sentenced him to pay 
a fine of $100.00 and revoked his permit. The defendant ap-
pealed to the Circuit Court of Campbell County. On appeal 
the defendant offered various pleas and the Court took the 
matter under advisement. On the ....... day of May, 1941, 
the Court rejected said pleas. 
On the ...... day of May, 1941, the case was heard in the 
said Circuit Court, and after all the testimony was in and 
argued by counsel, the jury retired and after so long a time 
they announced that they were hopelessly hung. A new trial 
was in order. 
On the ...... day of July, 1941, the case was heard again 
by the Circuit Court and the jury brought in a verdict of guilty 
and sentenced him to pay a $100.00 fine and 30 days in jail 
and revoked his permit. 
Seyeral witnesses for the Commonwealth testified that one 
evening· about dark, within thl corporate lill!its of Altavista, 
Virgfoi~, the defendant, Paul Anthony, was proceeding in a 
southerly direction in an automobile, and they heard a.n im-
pact; that they thought that the defendant was under the in-
fluence of some intoxicant. The Chief Police of said Town 
testified that as soon as the impa.ct occurred he went up to 
the car and saw Mr. Anthony and told Mr. Anthony to try 
and back his car which he did; that 1\fr. Anthony got out of 
the car by himself and walked across the street; that Mr. 
Anthony was not under the influence of any intoxicant, and 
that he. the Ohief Police, did not arrest him or swear out any 
warrant against him becausP be did not think that he ba~l 
violated anv law. The State Trooper and the Town Manager 
were there and no warrant was issued against him. Mr. 
3* Anthony went *across the street and made arrangemenfa 
for l1is car and the car he ran into to be fixed and re-
mained on the scene about twenty minutes talking to various 
neople. Then a friend of Mr. Anthony's drove him to the 
l1ome of 1\fr~. "'\Valt.er Fauntlerov's where Mr. Anthonv trans-
nctecl sonw business with Mrs. Fauntlerov. Mrs. Fauntlerov 
and the driver of the car testified that th.ere was no evidenc·e 
wlrntever from the speech or the actions of Mr. Antbonv in-
clic1tting· tlrnt he was under the influence of anv intoxicant. 
Mr. Neal nnd Mr. Neal's son testified that they talked to him 
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a few minutes after the accident and they could see no signs 
of Anthony being under the influence of anything. One of 
the witnesses of the Commonwealth so testitied. Mrs. Inge 
testi.J:ied that she talked to Mr. Anthony just a few minutes 
before the accident occurred and that she saw no indication 
of his having been under the influence of any intoxicant. Mrs. 
Anthony testified that she was with her husband all day long 
and at the time of the accident she knew that her husband was 
not under the influence of any intoxicant. Something like an 
hour or hour and a half after :Mr. Anthony returned home 
from Mrs. Fauntleroy's, a constable of the County, with one 
of the officers of the Town, came to his home and arrested 
him and carried him before the 1\favor of the Town and he 
was bailed. .. 
ASSIGNMENT OF E.RRORS.. 
First, That the verdict of the jury is contrary to the law 
and the evidence in this case. 
Second, That the Court erred in refusing to continue the 
case on account of the absence of material witnesses. 
Third, That the Court erred in making certain remarks as 
shown by the transcript of rec~rd in this case before the jury 
who afterwards heard the ca8e. 
Fourth, That the Court erred in refusing Instruction A as 
offered by the defendant. 
4* *Fifth, That the Court erred in rejecting pleas filed in 
this case. / 
AR.OUl\IENT. 
We respectfully submit that the record in this case dis-
closes that the Petitioner, Paul Anthony, was not given a fair 
and impartial trial. Under no circumstances was it a case 
for imprisonment. On the first trial of the case in the Cir-
cuit Court the jury was hopelessly hung. The remarks of 
the Honorable Judge were bound to have influenced the jur~· 
and poisoned their minds. It is true that several witnesse-, 
for the Commonwealth testified that, in their opinion, t.h-] 
accused was under the influence of something but the testi-
mony of five or six reputable citizens whose character was 
beyond question showed plainly that the accused was not un-
der the influence of anything. The Chief Police of the Town 
who arrived there immediately after the impact stated em-
phatically that the accused was not under the influence of 
spirits and that he did not arrest him because he did not stle 
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where he had violated any law. Mr. Neal (absent witness) 
would have testified that he had a conversation with Mr. An-
thony within a few moments after Anthony left the automo-
bile and that he could tell positively that Anthony was per-
fectly normal and not under the influence of ardent spirits. 
Mr. Neal's son testified to the same effect. :Mrs. Inge stated 
that she had a conversation with l\Ir. Anthony just a short 
while before the accident and that she found him in the same 
condition. l\:1r. Inge, who drove 1\fr. Anthony, after the ac-
cident, to the home of Mrs. Fauntleroy, likewise testified that 
Anthony was perfectly normal. Mrs. Fauntleroy, with whom 
Mr. Anthony transacted some business, testified that she had 
known l\Ir. Anthony for many years, had many transactions 
with him and that he was perfectly normal that night. 
5* It is very strang·e that a State *Patrolman, Town Man-
ager, who is head of the Police Department, three police 
officers and a constable were all present for some thirty min-
utes after the accident yet no one attempted to arrest or 
summon Mr. Anthony until about an hour or hour and a half 
or two hours after Anthony had gone home from Mrs. Fauntle-
roy's. Mrs. Anthony, the wife of the accused, and one of the 
absent witnesses, would have testified that she was with Mr. 
Anthony all day loug and at· the time of the accident, and 
that Mr. Anthony could not have possibly been under the in-
fluence of any intoxicants. The testimony of the defendant's 
witnesses certainly was sufficient to raise a reasonable doubt 
of his guilt in the minds of the jurors. They were so in-
structed hut seeming·ly paid no attention whatever to the 
same. Mr. Anthony, who is seventy years old, testified that 
he had never had an accident before and that he was not un-
der the influence of any intoxicants. Mr. Anthony is a man 
of means, reputable citizen of the County and a man of ex-
cellent character. We cannot conceive how all of these 
reputable witnesses for the defendant would deliberately per-
jure themselves under the circumstances. 
THE COURT ERR.ED IN RE,JECTING PLEAS FILED 
IN THIS CASE. 
Counsel for Petitioner submits that t.he Plea of A.utrefo-is 
Acquit should have been sustained. The Plea in Abatement 
to the jurisdiction of th.e Court should have been sustained. 
These pleas were filed with the Court and argued. The Court 
took the same under advisement for quite a while and just 
lJefore the Court bep;an rendering his opinion on the pleas the 
Commonwealth's Attorney moved the Court to nolle vrosequ-i 
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the case which the Court did. The Court entered the follow-
ing order: 
Virginia. "In the Circuit Court of Campbell County, the 
29th day of June, 1940. Town of Altavista against Paul An-
thony. Upon an Appeal. The Attorney for the Common-
wealth, with the consent of the Court, says he will not prose-
cute further on the warrant in this case, and it *is there-
6* fore ordered that the said Paul Anthony be discharged 
from the same and go thereof without day.'' 
Notwithstanding the aforesaid procedure, the Common-
wealth's Attorney caused a state warrant, on the 22nd day of 
July, 1940, to be issued against the said defendant for the 
same identical offense. 
We submit that the plea of former jeopardy should have 
been sustained because the accused was tried twice for the 
same offense. This proposition needs no argument. It is 
true that a warrant against the accused could have been is-
sued by the Mayor of the Town of Altavista, the County of 
Campbell or the State of Virginia, as prescribed by statute. 
But we submit that when a warrant is issued in one forum 
and the accused is dismissed, the same should be prosecuted 
in the same forum, if prosecuted further. Under our statute, 
where a non-suit is taken in a civil matter the case is to be 
prosecuted in the same forum. The law relative to non-suits 
and a motion to nolle prosequi is the same. They are synony-
mous terms--one applicable to civil matters and the other ap-
plicable to criminal matters. Section 4775 of the Code of 
Virginia provides as follows: 
"If the same act be a violation of hvo or more statutes, or 
of two or more municipal ordinances. conviction under one of 
such acts or o~·dinances shall be a bar to a prosecution or 
proceeding under the other or others.'' 
If this statute is applicable to convictions, it would certainly 
necessarily follow that it wonld he a11plicable to acr1uittals. 
Judge Kelly, in deliverimr the unanimous decision of the 
Court, had this to sav in the case of C01n1nonwealth v. Per-
row_, 124 Va. 805-815; 
"But we are of the opinion that the spirit and purpose of 
the immunity intended to he secured by the doctrin(\ in quei,-
tion will be violated whenever a defendant in anv criminal 
case has been formerly tried by competent authorit~r, whether 
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Gourt or jury, and discharged *constituting a bar to the 
%proceeding, whether that defense be rested upon the law or the facts.'' This conclusion is in conformity with the rule announced 
in .Am. and Eng. Ency. Law, Vol. 24, page 831, that: 
''A.fact once determined by a Court of competent jurisdic-
tion in a criminal proceeding cannot again be litigated by the 
same parties unless a different rule applies in criminal pro-
ceedings from that which is obtained in civil proceedings but 
it well settled that the rule is the same in both classes of 
cases." Commo'lvwealth v. Ellis (Mass.), 35 N. E. 733. 
We submit that, for t.be sake of argument, in the event th~ 
Court should hold that the nolle prosequi order in this case 
did not operate as an acquittal, then the case should have 
been tried in the same forum. 
In the case of Bosser v. The Com,monwealth, 159 Va. 1028, 
it was held where a nolle prosequi is entered and the indict-
ment is dismissed, it amounts to au acquittal and bars further 
prosecution. 10 S. E. (Second) 136 (Ga.). 
Section 6256 of the Code of Virginia provides : 
'' And after a non-suit no new proceeding on the same cause 
of action shall be had in anv Court other than that in which 
. the non-suit was taken, unless that Court is without jurisdic-
tion or not a proper venue.'' 
The Supreme Court of Appeals of Virginia in the case of 
Adkins v. The Commonwealth, 91 S. E. (Second) 349, decided 
on the 10th day of June, 1940, upholds and sustains the doc-
trine hereinbefore stated relative to former jeopardy. 
In that case Adkins, the accused, was indicted and charged 
with aiding· and abetting big·amy. The defendant filed a de-
murrer to the indictment and same was sustained and the 
Court discharged the defendant "without day". 
Sometime thereafter the defendant was indicted again for 
the same offense and the Appellate Court ruled that the de-
fendant had been placed in jeopardy on two occasions. In thiR 
Adkins case the Court cited the Perrow case, Am. and Eng·. 
Ency. Law, Vol. 25, page 831, and Com1nonwea.lth against 
B* Ellis, 35 N. E. 733. In our opinion *the quashing of an 
indictment and the entry of a nolle vrosequi order have 
the same effect unless there is a question of jurisdiction. In 
the inst.ant case, Paul Anthony, there was no question of 
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jurisdiction raised. As far as this record shows the Town 
of Altavista had jurisdiction and still has jurisdiction to try 
this case. Therefore, if there was any further prosecution 
to be had in this case, it should have been done in the original 
and proper forum. The Court said in the Adkins case the 
following: 
'' However conclusively the evidence shows the guilt of the 
accused, when it is admitted that he has been tried contrary 
to law, then to hold that he has had a. fair trial under the law 
is a non sequitur.'' 
'' The first concern of the Appellate Court is not to sit as 
a jury and determine the guilt or innocence of an accused, 
but its first concern is to ascertain whether or not an accused 
bas been accorded a fair and impartial trial according to 
law." 
In view of the fact that the accused was discharged ''with-
out day'', forced into another forum, not allowed to have his 
material witnesses present at the trial and last but not least 
suffered prejudicial remarks by the Judge of the Court made 
before the jury which tried him, we cannot conceive how the 
defendant, Paul Anthony, was accorded a fair and impartial 
trial. The Court in the Adkins case also decided that the 
same law was applicable to criminal cases and civil cases rela-
tive to motions to nolle prosequi and taking of a non-suit. 
Under the head of "Prosecution Under State Law ancl 
Municipal Ordinances as Double Jeopardy", 15 Cornell Law 
Quar~erly 201, at 206, will be found the following: 
"The Courts point out that the right of the municipality to 
define and punish crimes arises from the delegation of powc1· 
to it by its superior sovereign, the state. In the prosecuti011 
of such crimes under this delegated authority, the munici-
pality is thus acting as an agent of the State and to permit 
double prosecution would be to allow the State, once directly 
and once through an agency, to prosecute for the same 
9* act.'' Citing State v. Tucker, 242 Pac. 8 363. The same 
doctrine is laid down in State v. Cowan,. 29 l\fo. 330. 
The Court's attention is respectfully invited to what the 
Supreme Court of Michigan said in the case of People v. Har-
ranhan, 75 Mich. 611, 42 N. W. 1124: 
"The Supreme Court of Michigan has taken a similar view 
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relative to double prosecution. It is held that where a munici-
pal ordinance and State law· are merely auxiliary or cumula-
tive and cover the same offense 'prosecution may be instituted 
under either law, and the Court that first acquires jurisdic-
tion over the person of the accused has exclusive jurisdiction 
to hear, try and determine the case." 
It makes no difference whether the first proceeding ter-
minated in a judgment of conviction or in a judgment of ac-
quittal. 
The above doctrine is clearly set forth by the Supreme 
Court of Virginia in the AcUdns case, s·ztpra. 
vVe submit that the law should and does protect a person 
from persecution and harassment by a multiplicity of suits 
for the same alleged offense. \Vhy should the Commonwealth 
be allowed to shift from one forum to another1 
THE COURT ERRED IN REFUSh~G TO CONTINUE 
THE CASE ON THE ACCOUNT OF THE ABSENCJD 
OF MATERIAL '1VITNESSES. 
vVe submit that the Court erred in overruling the motion 
of the defendant to continue the case on account of the ab-
sence of material witnesses. This error was highly prejudi-
cial to the defendant. The defendant had caused these wit-
nesses to be duly summoned under the process of the Court, 
and used clue diligence to have these witnesses before the jury 
and the Court. But they were sick and unable to attend that 
Term of the Court evidenced by certificates of reputable phy-
sicians. The affidavits as to the materiality of the witI).esses 
and the certificates of the physicians will be found on pages 
A-12, 13, 14, 15, 16 and 17 of the record in this case. 
It is well settled that au accused is entitled to have his wit-
nesses before the Court and the jury and the reason is 
10* obvious. *The Court and the jury should see these wit-
nesses in person in order to properly determine their 
attitude, demeanor and frankness in order that the proper 
weight, if any, should be given to their testimony. It is true 
that the trial Court has, in a measure, discretion in granting· 
continuances hut.it is equally true that the trial Court cannot 
nse this power in an arbitrary· manner. 
The accused was forced into trial in the absence of the 
most material witnesses he had and in addition thereto waR 
forced to write out, under protest, and exception, in the court-
room, before the Court would allow the case to proceed, what 
the defendant expected to prove by the absent witnesses and 
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:show the same to the Commonwealth's Attorney even before 
the jury had been sworn. This procedure was unheard of 
in the history of all criminal prosecutions. On page 79 of 
. the record in tbis case is disclosed the testimony of Duncan 
Owen, a witness for the Commonwealth. The Commonwealth's 
Attorney asked this witness to testify to what T. B. Neal, ilie 
absent witness, said thereby attempting to and did contra-
dict what Mr. Neal said. This was objected and excepted to 
by counsel for defendant. This was highly prejudicial to the 
interests of the defendant because Mr. Neal was not there to 
protect and def end himself. 
The discretion of the Court as to continuances is not abso-
lute. It must be exercised in conformity with the law of the 
land. It should not be exercised arbitrarily or capriciously, 
or in disregard of the fundamental rights of the accused. The 
law does not authorize the Court to refuse a continuance when 
the circumstances disclose a condition of affairs showing· that 
justice to the accused entitles him to a postponement of t11e 
trial, and a continuance should always be granted on a suf-
ficient showing. C. J. S. 22, page 737. 
V/e submit that the sufficiency of a showing made by the 
defendant was 100%. If this showing is not sufficient, 
11 * we cannot •Y.•conceive of what would be sufficient in the 
premises. 
Smith v. State, page 741, supra, we find the following: 
'' Refusal to grant continuance on a duly veri fled motion 
sufficient on its face was almRe of discretion.,, 
''Right to full and fair trial includes right to have wit-
nesses present and sufficient time must be given therefor. 
See C. J. S. 22, Section 486, note. 
"The accused is entitled to have his witnesses present at 
the trial and testify in person." 22 C. J. S., Section 487. 
The reason for this is obvious. In the case of Pricf. v. State. 
71 S. W. 948, 22 C. ,J. S., Section 487, and note, it was said~ 
"Under constitutional provisions g-iving the accused the 
right to be confronted by adverse witnesses, and to have 
process for obtaining witnesses of his own, it was held an 
abuse of discretion to deny accused a continuance on account 
of temporary sickness of a· witne8R, and to require him to take 
the witness's depositions~'' 
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This was exactly what happened in the instant case. There 
was not one scintilla of evidence that the defendant had done 
anythindto delay the trial of any of these cases. 
In adtlition to the affidavits as to the materiality of the 
absen witnesses, the Court should have known the materiality 
beca se those very two witnesses had testified in the case in 
a f ·mer trial when there was a hung jury. 
REMARKS OF THE ,JUDGE BEF'ORE THE .JURY. 
We ~espectfully submit that tho remarks made by the Trial 
Judge in the presence of the jury were necessarily highly 
prejudicial to the interests of the defendant and evidently 
poisoned the minds of the jurors. vVe do not believe that the 
jury would have incarcerated this old. man of such excellent 
reputation and unquestionable character, on the evidence dis-
closed during the trial unless it was due to these unwarranted 
remai•ks by the Trial Judge. On pages 2, 3, 4, 5 and 6 of the 
record in this case will be found the remarks made by the 
Court relative to a continuance of the case. It will be noted 
on page 6 of the record that the Honorable Trial 
12* *Judge stated that "for the purposes of the record there 
is no jury". 
In the same breath, his Honor stated "all of you gentle-
men that were summoned here to be on this jury retire from 
the courtroom''. 
Counsel for defendant here shows the stenographic report 
of the remarks of the Judge which read as follows: 
'' ,Vith ref ere nee to the motion for a continuance in this 
case the Court is satisfied that they are not bona. fide and that 
the motions are made merely for the purpose of securing a 
continuance, a further continuance of the case, and for tho 
purpose of wearin~ it out on the docket. The offense for 
which the accused 1s charg·ed was committed on the 24th of 
September, 1939. The case has been tried three times here-
tofore. Tl10 absent witnesses have heretofore testified in the 
case and the Court presumes that they did their full duty and 
abided by their oath to tell the truth, the whole truth and 
nothing but the truth, and the Court therefore assumes that 
they haYe already stated before the Court and before the trial 
justice and before a jury all the facts they know about the 
case. The Commonwealth Attorney states tlmt he is willing· 
to admit that the absent witnesses, Mrs. Paul Anthony an~l 
Mr. T. B. Neal, if present in person and testifying, would teR-
tify to the facts which counsel for the accused state that the~r 
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will testify to but, of course, the Commonwealth Attorney 
will be g·iven an opportunity to impeach the testimony or evi-
dence if any it has for the purpose of impeaching any state-
ment or any evidence that they may give. It is the Court's 
understanding that the Commonwealth is to admit that they 
would testify to such statement of facts if they were present 
in person and testifying-, provided, however, those facts were 
admissible as evidence, and the Commonwealth Attorney is 
not required or supposed to admit any facts irrelevant, in-
competent or inadmissible, provided, however, that such facts 
would be irrelevant, incompetent and inadmissible were the 
witnesses present in person and testifying." 
vVe respectfully submit that the record does not disclose 
one scintilla of evidence justifying or warranting the Trial 
Judge in making the afore said remarks in the presence of 
the jury. They were necessarily bound to poison the minds 
of the jury and thereby placed the accused in a very embar-
rassing situation, to say the least of it. The law is well settled 
that remarks of the presiding J udg·e made in the presence 
of the jury, have a tendency to prejudice the jury's minds 
against unsuccessful party, are grounds for reversal of judg-
ment. 
13• ~The Court's attention is respectfully invited to the 
case of Peoples v. State, 29 S. E. 691 (Ga.), in which the 
Court remarks that '' Counsel consumed time in taking wild 
goose chases all over the country in these things". The re-
marks held were prejudicial to the defendant. 
In State v. Ownbey, 61 S. E. 630, it was said, "A prejudi-
cial remark by a Trial ,Judge will invalidate a. conviction, 
though made inadvertently; the probable effect upon the jury, 
and not his motive, determining the error, is reversible''. 
Trial Courts' remarks with reference to matters of fact which 
might in any deg-ree influence the verdict are improper. State 
v. Shelton, 78 S. E. 633. 
We further submit that in the course of the trial of the 
criminal case, the Trial Judge must refrain from all com-
ment which tends to indicate his opinion as to the weight 
or sufficiency of evidence, the credibility of witnesses, t]w 
guilt of the accused, or as to the controverted facts. 
The law is well settled that a new trial should ibe g-rantet1 
because of remarks of the Judge improperly influencing the 
jury, as by intimating the Judge's opinion of the evidence, 
it must clearly a.ppear that the remarks were improper ancl 
prejudicial and that the accused made timely objection thereto. 
We submit that there was no ambiguity about the language 
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used by the Honorable Trial Judge and no question about its 
influence on the jury. In effect, his Honor stated that the 
evidence of the defendant amounted to nil but that they were 
playing with the Uourt and striving to wear the case out. 
Those remarks were not only highly improper but highly 
prejudicial to the defendant. It is well settled law that the 
J'udge 's remarks intimating that he gave no credit to the de-
fendant's testimony is reversible error. Williams v. United 
States, C. C. A. Calif., 93 Federal Second 685; Brown v. State, 
287 Pac. 1070. 
Statute authorizing a new trial where accused has not 
14* received *a fair and impartial trial applies to prejudi-
cial remarks of the Judge occurring before trial as well 
as during trial. Williams v. Commonwealth, 270 S. W. 61 
(Ky.), 23 C. J. S. Section 1440, et seq. 
In the case of Long v. State (Ga.), 56 S. E. 444, and in the 
case of Golden v. State (Ga.), 165 S. E. 299, it was stated that 
remarks and comments which involve an intimation of the 
Court's opinion as to the guilt of accused constituted ground 
for a new trial. 
We respectfully invite the Court's attention to a treatise 
on this subject contained in Vol. 23, C. J. S., Section 1440, et 
seq. 
It is a well settled principle of law that the Court should 
bear in mind that it is the guardian of the rights of the ac-
cused as ,·vell as those of the people at large and should not 
unduly force him to trial or make remarks to the jury or be-
fore the jury prejudicial to the accused's interests. 
The Court erred in refusing to grant defendant's Instruc-
tion ''A'' as shown 011 page 82 in the record in this case. The 
refusal of this instruction was not cured by any other in-
struction. vVe submit that the refusal thereof was prejudi-
cial to the interests of tbe defendant. We submit that the 
Rtate of facts proven by the defendant's witnesses raised more 
than a reasonable doubt, and the Court erred in not setting 
the verdict a.side on those grounds because the Court had ~o 
instructed the jury. ·we further submit that the evidence in 
this case was not so strong as to exclude every reasonable 
hypothesis of his innocence. 
Counsel for defendant respectfully states that where a 
,Judge has manifested a partisan feeling evidencing a pre-
judgment of the matter in issue, he is disqualified. 33 Corpus 
.Juris, page 1010, under the head of "Limitation of Rule". 
We submit that the remarks of the Honorable Trial Judge 
heretofore mentioned and discussed showed plainly to the 
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jurors what his Honor thought about the case. His re-
15* marks certainly left a lasting *impression on the jurors 
to the effect that the Trial Judge did not think there 
was any merit in the case but that the accused was guilty and 
wns simply making- the motion for a continuance to wear the 
,case out. We contend that this was highly improper, illegal 
.and prejudicial to the interests of the accused. 
We respectfully submit that on account of the aforesaid 
,errors committed by the Trial Court and for the reasons above 
:stated, the judgment of the Circuit Court of Campbell County, 
Virginia, should ,be reversed. 
Your Petitioner therefore prays that a writ of error and 
~~upersedeas may be awarded him and the said judgment may 
·be reviewed and .reversed. 
Respectfully submitted, 
R. I. OVERBEY, 
Counsel for Petitioner. 
I, R. I. Overbey, an Attorney at Law, practicing in the Su. 
})reme Court of Appeals of Virginia, do certify that in my 
opinion the judgment of the Circuit Court of Campbell 
County, Virginia, in the case of Commonwealth of Virgina 
<1,_qainst Paul Anthony, should he reviewed by the Supreme 
Court of Appeals of Virginia; and I do further certify that 
I have this day delivered .a copy of this petition to S. J. 
Thompson, Commonwealth's Attorney of Campbell County, 
Virginia, who prosecuted this case in said Court and advised 
·liim that I would file the said petition with the Honorable Jus-
tice Herbert B. Greg·ory, at ·Roanoke, Virginia., a Justice of 
the Supreme Court of Appeals of Virginia, at 11 o'clock A. 
M. on the 18th day of September, H>41; that I desire to state 
orally reasons for reviewing the aforesaid judgment, and that 
in the event a writ of error is allowed, I shall use the afore-
said petition as my opening· brief in the arg11ment in the said 
case in the Supreme Court of Appeals of Virginia. 
Given under my hand this 9th day of ·September, 194L 
R. I. OVERBEY, 
Attomey for · Petitioner. 
Filed before me this 18th day of Sept., 1941. 
H.B. G. 
14 Supreme Court of Appeals of Virginia 
Writ of error and supe-rsedeas awarded, but the same is: 
not to release the accused from custody, if he is in custody,, 
nor to release his bail if he is out on bail .. 
I-I. B. G. 
9/18/4L 
Received Sept. 22~ 1941.. 
M .. B .. W~ 
RECORD 
page A-1 f VIRG !NIA. 
Pleas before Hon. Chas. E. Burks, J udg:e of the Circuit 
Court of Campbell County, at the Courthouse of said 
County, on the 31st day of July, 1941, in the 166th year of 
the Commonwealth. 
Be it remembered tha:t hereto! ore, to-wit, on the 22nd day 
of July, 1940, the Trial Justice for Campbell County issued a 
warrant against Paul Anthony, in the words and figures fol-
lowing, to-wit: 
(WARRANT) 
page A-2 ~ Sta:te of Virginia, 
County of Campbell, To-wit: 
To any Police Officer or Constable of the said County~ 
Whereas, E.G. West of the said County has this day made 
complaint and information on oath before me, William C. 
Rountrey, Justice of the Peace of the saicl County, that Paul 
Anthony in the said County, did on the 24t11 day of Septem-
ber, 1939, unlawfully operate a motor vehicle while under 
the influence of alcohol and cause an accident on Route 29 
in the Town of Altavista in Campbell County, Virginia. 
These are the ref ore, To command you in the name of tlie 
Commonwealth, to apprehend and bring ,before the said Trial 
,1 ustice, the body of the said Paul A.nthony to answer the said 
complaint and to be further dealt with according to law. And 
you are also directed to summon .J. W. Matthews, ,J.M. Eades, 
R M. Stowers, F. S. Smith, Duncon Owen, Z. J. Barbee, Jr., 
Paul Anthony v. Commonwealth of Virginia. 15 
Guy Garner, Wilson (Red) Johnson and Wilson Stanfield and 
Dennis Wood, as witnesses. 
Given under my hand and seal, this 22 day of July, 1940. 
WILLIAM C. ROUNTREY, 
Justice of the Peace. 
See endorsements on back of this warrant. 
(On back) 




WARRAJ.~T OF .A.RREST. 
Executed, this the 23 day of July, 1940. 
D. S. "WITHERS, D. S. 
Upon the examination of the within charge, I find the ac-
cused Guilty and fix his punishment a fine $100. and cost and 
30 days in jail-jail sentence suspended for 12 mos. upon the 
payment of fine and costs. 
:Fine ......... $100.00 
Costs . . . . ... $ 5.25 
Total . . . ... $105.25 
Appeal noted and granted. 
November 12, 1940. 
L. H. SHRADER, T. J. 
L. H. SHRADER, T. J. 
pag·e A-3 ~ And on another day, to-wit: 
On the 12th day of November, 1940, upon a trial of said 
warrant, the Trial Justice entered the following judgment: 
16 Supreme Court of Appeals of Virginia 
Endorsement on \Varrant; 
"upon the examination of the within charge, I find the ac-
cused guilty and fix his punishment a fine of $100. and cost 
and 30 days in jail-jail sentence suspended for 12 mos. upon 
the payment of fine and costs. 
L. H. SHH.ADER, T. J. 
( Endorsement on warrant) 
Appeal noted and granted, November 12, 1940. 
L. H. SHH.ADER, T. ,J. 
page A-4 ~ Virginia. 
At a Circuit Court continued and held for Campbell County 
at the Courthouse of said County, on the 10th day of April, 
1941. 
Commonwealth of Virginia 
v. 
Paul Anthony. 
UPON AN APPEAL. 
This day came the .Attorney for the Commonwealth as well 
as the accused, and thereupon came also a jury, to-wit, Edi-
son Gann, T. P. Williams, N. l\L Clay, C. L. Cawthorne and 
T. P. Williams, who were sworn to try the issue joined, and 
having heard the evidence and argument of counsel and re-
ceived the instructions of the Court, retired to their room to 
consider their verdict, and after. some time returned into 
Court and reported that they could not agree; whereupon the 
said jury from rendering a verdict was discharged and this 
case is continued. 
page A-5 ~ Virginia : 
At a Circuit ,Court continued and held for Campbell County, 
at the Courthouse of said County, on the 31st day of Jul~", 
1941. 
Commonwealth of Virginia 
v. 
Paul Anthony. 
Paul .Anthony v. Commonwealth of Virginia. 17 
UPON AN APPEAL FROM THE TRIAL JUSTICE 
OOURT. 
This day came the Attorney for the Commonwealth as well 
as the accused, and thereupon came also a jury, to-wit, E. M. 
Almond, Russell Dudley, E. C. Jones, J. T. Bomar and D. C. 
Barricks, who were sworn to try the issue joined, and· having 
heard the evidence and argument of counsel and received the 
instructions of the Court, retired to their room to consider 
their verdict, and after some time returned into Court and 
rendered the following verdict: '' vV e the Jury find the ac-
cused guilty and fix his punishment at a fine of One hundred 
Dollars ($100.00) and thirty days in jail (signed) J. T. Bo-
mar, Foreman." And thereupon the defendant by his At-
torney, moved the Court to set aside the verdict of the jury 
and grant him a new trial herein on the following· grounds: 
1. That said verdict is contrary to the law and the evidence; 
2. That the Court erred in refusing to continue the case on 
account of the absence of material witnesses; 3. That the 
Court erred in making certain remarks as shown by the tran-
script of the record in this case, in the presence of the jµry 
who afterwards heard the case; 4. That the Court erred in re-
fusing defendant's instruction ''A'' as offered by the de-
fendant; 5. That the Court erred in rejecting· pleas hereto-
£ ore filed in this case; which said motion was overruled, and 
to the action of the Court in overruling said mo-
page A-6 ~ tion the defendant by his said Attorney excepted. 
It is therefore ordered that said Paul Antl1onv 
forfeit and pay to the Commonwealth of Virginia. the said 
fine of One hundred dollars, together with the costs of this 
prosecution, and that he be confined in the Campbell County 
jail for a term of thirty days; hut the defendnnt having in-
dicated his intention to appeal, execution is suspended for 
sixty days in order to enable said defendant to apply to the 
Supreme Court of Appeals of Virginia for a. writ of error 
and sitpersedeas. The defendant, Paul Anthony, with .. T. W. 
Anthony, his surety, was bailed in the sum of $1,000.00, con-
ditioned for the appearance of said Paul Anthony before tlie 
.Judge of this Court on the first clay of October, 1941, to an-
swer the charge pending· against him in this case, and also to 
appear at such other times as this case may be continued to 
until finally disposed of. 
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PLEA IN ABATEMENT TO THE JURISDICTION OF 
THE COURT. 
The said defendant, in his own proper person, comes and 
says that this Court ought not to have or take any further 
cognizance of the said action of the said plaintiff, .because the 
said defendant says that the supposed cause of action is not 
within the jurisdiction of the Trial Justice Court of Campbell 
County, Virginia, for the reason that an order of nolle 
proseqiti was entered in the Circuit Court of Campbell County, 
Virginia, upon an appeal from the Mayor's Court of the Town 
of Altavista, Virginia, for the same offense and according 
to the statute la.w of the State of Virginia the said defend-
ant cannot be tried in a forum other than the Circuit Court 
of Campbell County. 
And this the defendant is ready to verify. 
Wherefore, he prays judgment whether this Court can or 
will take any further cognizance of the action aforesaid. 
W. BARNEY ARTHUR, p. q. 
R. I. OVERBEY, p. q. 
State of Virginia, 
County of Campbell, to-wit: 
PAUL ANTHONY. 
This day Paul Anthony, defendant, personally appeared 
before me, Eva B. East, a Notary Public in and for the County 
and State aforesaid, in my County aforesaid, and made oath 
that the matters and things stated in the foregoing· plea are 
true. 
Given under my hand this 12th day of October, 1940. 
IDVA B. EAST, 
Notary Public. 
:My commission expires April 2, 1944. 
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page A-8 ~ Commonwealth of Virginia 
v. 
Paul Anthony. 
PLEA OF .AUTREFOIB .ACQUIT. 
In the Trial Justice Court of Campbell County, Virginia. 
And the said Paul Anthony, in his own proper person, 
comes into court here, and having heard the said warrant 
against him read, says, that the State ought not further prose-
cute the said warrant a.gainst him, the said Paul Anthony, 
because he says that heretofore, to-wit, the Circuit Court of 
Campbell County entered the following· order "Virginia. In 
the Circuit Court of Campbell County, the 29th day of June, 
1940. Town of Altavista against Paul Anthony. Upon an 
appeal. The Attorney for the Commonwealth, with the con-
sent of the Court, says he will not prosecute further on the 
warrant in this case, and it is therefore ordered that said 
Paul Anthony be discharged from the same and go thereof 
without day." A copy of said order is herewith filed and 
made a part of this plea, marked Exhibit A, as by the record 
thereof more fully and at large appears; which said judgment 
still remains in full force and effect. A copy of the warrant 
upon which said judg1nent was rendered in said case is here-
with filed and made a part of this plea, marked Exhibit B. 
And the said Paul Anthony avers, and in fact says, that he, 
the said Paul Anthony, and the said Paul Anthony so war-
ranted and acquitted as aforesaid, are one and the same per-
son, and not other and different persons; and the misde-
meanor of which the said Paul Anthony was warranted and 
acquitted as aforesaid, and the misdemeanor of which the 
said Paul Anthony is now warranted, are one and the same, 
and not different misdemeanors, and this the said Paul An-
thony is ready to verify. 
page A-9 ~ Wherefore, the said defendant prays judgment, 
and that he may be dismissed and discharged by 
the Court here, from the premises in the present warrant 
specified. 
R. I. OVERBEY, 
W. BARNEY ARTHUR, 
Counsel. 
PAUL ANTHONY. 
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State of Virginia, 
County of Campbell, to-wit: 
This day personally a ppea.red before me, Eva B. East, a 
Notary Public of a.nd for the County in the State aforesaid, 
Paul .Anthony, the defendant, and having been duly sworn 
made oath that the matters and things contained in the fore-
going· plea are true to the best of his belief and knowledge: 
Given under my hand this the 31st day of August, 1940. 
EVA B. EAST, 
Notary Public. 
My commission expires April 2, 1944. 
page A-10 ~ Iu 'the Trial .Justice Court of the County of 
Campbell, Virginia. 




Now comes the ,Commonwealth of Virginia, by S. J. Thomp-
son, Commonwealth's Attomey for the County of Oampbe11, 
wl10 prosecutes for the said Commonwealth in this ;behalf as 
to the plea of the said Paul Anthony, by him aforepleaded, 
says that the same and the matters therein contained in man-
ner and form as the same and pleaded and set forth in his 
plea of '' autref ois acquit'' are not sufficient in law to bar or 
preclude the said Commonwealth of Virginia from prosecut-
ing· the warrant agah1st llim and this, the said S. J. Thomp-
son, Commonwealth's Attorney as aforesaid, who prosecutes 
as aforesaid, is ready to verify. Wherefore, for want of a 
sufficient plea in this behalf the said S .• J. Thompson as afore-
said, for the said Commonwealth of Virginia, prays judg-
ment and that the said warrant may be adjudged good and 
that the said Paul Anthony may fully answer thereto. 
State of Virginia, 
County of Campbell, to-wit: 
S. ,J. THOMPSON, 
Commonwealth's Attorney. 
S. J. Thompson, Commonwealth's Attorney for the County 
of Campbell and representing the State of Virginia, being 
Paul Anthony v. Commonwealth of Virginia. 21 
duly sworn, says that the facts and allegations herein con-
tained are true, except so far as t.hey are herein stated to be 
upon informa.tion and so far as they are herein stated upon 
information, he believes them to be true. 
S. J. THOMPSON. 
page A-11 } Taken, sworn to and subscribed before me, 
E. R. Baldock, a Notary Public in and for the 
County aforesaid, in my said County, this 3rd day of Oc-
tober, 1940. 
E. R. BALDOCK, 
Notary Public. 
})age A-12 } The Commonwealtl1 of Virginia, 
To the Sheriff of Campbell County, Greetings~ 
We command you that you summon Mrs. Walter Fauntle-
roy, David Frazier, T. B. Neal and Mrs. Paul Anthony to ap-
pear before the Judge of our Circuit Court of Campbell 
County, at the Courthoui:,e thereof, on the 31st day of July, 
1941, to testify and the truth to speak in behalf of Paul An-
thony in a certain matter of controversy in our said Court, 
before our said J udg·e depending and undetermined between 
Commonwealth, Plaintiff, and Paul Anthony, Defendant. And 
this they shall in no wise omit, under the penalty of $1.00. 
And have then there this writ. 
Witness, C. W. WOODSON, Clerk of our said Court, at the 
Courthouse, this 29th day of July, 1941, in the 165 year of 
the Commonwealth. 
C. Vl. WOODSON, Clerk. 
See officer's return on back of this summons. 
{Qn back) 
Executed on the 29th day of July, 1941, by serving a true 
copy of the within on Mrs. Walter Fauntleroy, David Fra-
zier, T. B. Neal and Mrs. Paul T. Anthony, in person in Camp-
bell County, Virginia. 
R. M. STOW.ERS, 
Deputy Sheriff of Campbell County, Vn. 
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.page A-13 ~ In the Circuit Court of Campbell County, Vir-
ginia: 
Commonwealth of Virginia, Plaintiff .. 
v. 
Paul Anthony, DefendanL 
State of Virgfoia, 
County of Campbell, to-wit~ 
Paul Anthony, after being duly sworn deposes and says 
that he is the defen_dant in a criminal proceeding now pend-
ing in the Circuit Court of Campbell .County under the style 
of Commonwealth v. Paul Antbonv in which said case he is 
charged with operating a motor vehicle while under the in-
fluence of intoxicants; that Mrs. Paul Anthony is a witnes~ 
in his behalf in said cause; that Mrs. Paul Anthony has 
knowledge of and will testify to material and pertinent facts 
as to his guilt or innocence of the charge against him; that 
no other person or witness can testify to the same material 
facts that Mrs. Paul Anthony can testify to ; and that it is 
impossible for the said Paul Anthony to present his fair, 
true and proper defense without the testimony of the said 
Mrs. Paul Anthony. 
And further the deponent saith not. 
PAUL ANTHONY 
Subscribed and sworn to before me in my County afore-
said this 31st day of .July, 1941. 
L. M. WOODING 
My commission expires July 1, 1944. 
page A-14} July 30, 1941 
This certifies that I am family physician for Mrs. Paul 
Anthony and that I have today examined her and found that 
she is physically unable to attend Court at Rustburg on July 
31, 1941. 1She is very sick but it is quite possible that she 
will be able to attend Court during September. 
C. W. HADEN, M. D. 
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page A-15 ~ In the Circuit Court of ·Campbell County, Vir-
ginia: 
Commonwealth of Virginia, Plaintiff. 
v. 
Paul Anthony, Defendant. 
State of Virginia, 
County of Campbell, to-wit: 
Paul Anthony, after being- duly sworn deposes and says 
that he is the defendant in a. c.riminal proceeding now pend-
ing in the Circuit Court of Campbell County under the style 
of Commonwealth v. Paul Anthony in which said case he is 
charged with operating a. motor vehicle while under the in-
fluence of intoxicants; that T. B. Neal is a witness in his 
behalf in said cause; that T. B. Neal bas knowledge of and 
will testify to material and pertinent facts as to his guilt or 
innocence of the charge against him; that no other person 
or witness can testifv to the same material facts that T. B. 
Neal can testify to; wand that it is impossible for the said 
. Paul Anthony to present bis fair, true and proper defense 
without the testimony of the said T. B. Neal. 
And further the deponent saith not. 
PAUL ANTHONY 
Subscribed and sworn to before me in my County afore-
said this 31st day of ,T uly, 1941. 
L. M. WOODING 
My commission expires ~T uly 1, 1944. 
page A-16 ~ This is to certify that I have examined T. B. 
Neal-Altavista, Virginia, on July 29, 1941. It 
is impossible for him to attend eourt July 31, 1941, on account 
of his physical condition. I am his attending physician, it 
is probable that he will be able to attend Court during Sep-
tember Term. 
E. FORREST NEAL 
July 30, 1941. 
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Virginia: 
In the Circuit Court of Campbell County, at Rustburg, Vir-
ginia. 
Commonwealth of Virginia, Plaintiff, 
v. 
Paul Anthony, Defendant. 
RECORD 
Stenographic report of the testimony, together with the 
motions, objections and exceptions on the part of the respec-
tive parties, the action of the court in respect thereto, the 
instructions offered, granted, amended and refused, and the 
exceptions thereto, and · other incidents of the trial of the 
case of Commonwealth of Virginia i,. Paul Anthony tried at 
Rusf!>ttrg, Virg'inia, on ,July 31st, 1941, before Hon. Charles 
urks and Jury, in the Circuit Court of Campbell County, 
ginia. 
Present: W. Barney Arthur and R. I. Over:bey, attorneys 
for the defendant. 
S. J. Thompson, Commonwealth's Attorney. 
pag·e 2 ~ Note: After the case of Comnionwealth of Vir-
_qinia v. Paul Anthonv had been called at 10:00 
o'clock A. M., on July 31st, 1941, the following took place: 
By Mr. Overbey: May it please the court, in order to keep 
the record straight I would like for it to appear that the pleas 
heretofore filed and considered by your Honor were rejected 
and counsel for the defendant excepted to the ruling of the 
court. 
By the Court: I don't know what pleas, you have so 
many. You, of course, except to everything and the court 
·wants the record to be a. verity, and it will be understood, but 
don't ask me to pass definitely on it. This case has been 
here nearly two years, I belie.we, and it has just about g·ot 
the patience of the court to the breaking point, so you will, 
of course, be given the opportunity to make the record here. 
By Mr. Overbey: Your Honor, I desire to make a motion 
for a continuance on account of the absence of three ma-
terial witnesses and in support of the said motion I offer 
the process showing· that they, l1ave been duly summonsed 
and also the affidavits showing their materiality, and also 
the certificates of the two doctors showing it is impossible 
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for them to come here, and aslt that they be marked "Ex-
]1ibit A" and ''Exhibit B". 
By the Court : I don't accept doc.tors' certifi.-
JJage 3 } cates in a case like this .. Do you admit that if pres-
-ent be would testify to certain facts f ·what do 
yon propose to show by him, Mr. Overbey. What will he 
testify to? Just write down what they would testify to and 
the Commonwealth Attorney will admit he would say that 
if present. He will admit the facts but not the truth of them. 
He will admit thev will testifv to certain facts. 
By Mr. Thompson: I am "willi~g· to admit what Mr. Neal 
or Mrs. Anthony would testify to. 
By the Court: ·write out the facts they would testify to 
and the Commonwealth Attorney will admit they would tes-
tify to that, and the case will go on. 
By Mr. Overbey: ·wm WC be required to do that until the 
Commonwealth introduces its evidence? 
By the Court: Write it now. You are making a motion 
for a continuance and the Commonwealth Attorney is will-
.ing to admit they will testify to the facts you say they would 
testify to if they were here and that being so the court will 
order the trial to go forward. Now write out the facts. 
By Mr. Overbey: Now, if your Honor please, I 
page 4 } would like to except to the ruling of the court in 
overruling the motion for a continuance and I am 
1iere submitting to the court a statement of the facts which 
we think we could prove by the a,bsent witnesses, but under 
protest, and not waiving any rights we may or ma.y not have 
11pon the motion a.nd the court overruling the same. 
By the Court: Get your facts together. Get together on the 
facts and then hand them to me. You submit the facts that 
you propose to prove by the witnesses and the ·Commonwealth 
.Attorney will admit that they would testify to those facts if 
they were present and testified in person. 
By Mr. Overbey: The court requireH the defendant to 
submit to the Commonwealth Attorney before going into 
trial in this case a. statement of the facts which the defendant 
expects to prove by the two absent witnesses. This is done 
under protest and the court overruled the defendant's coun-
~el and defendant's counsel excepb; thereto. 
By the Court: ·with reference to the motion for a con-
tinuance in this case the court is satisfied that they are not 
bona fide and that the motions are made merely for the pur-
pose of securing a continuance, a further continu-
page 5 ~ ance of the case, and fo1· the purpose of wearing 
it out on the docket. The offense for which the 
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accused is charged was committed on the 24tli of Septem-
ber, 1939. The case has been tried three times l1eretofore. 
The absent witnesses have heretofore testified in the case 
and the court presumes that they did their full duty and 
abided by their oath to tell the truth, the whole truth and 
nothing- but the truth, and the court therefore assumes that 
they have already stated before the court and before the trial 
justice and before a ju_ry all the facts they know about the 
case. The Commonwea1th Attorney states that he is will-
ing- to admit that the absent witnesses, Mrs. Paul Anthony 
and :Mr. T. B. Neal, if pres~nt in person and testifying, would 
testify to the facts which counsel for the accused state that 
they will testify to but, of course, the Commonwealth .Attor-
ney will be given an opportunity to impeach the testimony 
or evidence if any it has for the purpose of impeaching any 
statement or anv evidence that thev may give. It is the 
court's understai1ding t11at the Commonwealth is to admit 
that they would testify to such statement of f ac.ts if they 
were present in person and testifying, provided, however, 
those facts were admissible as evidence, and the Common-
wealth Attorney is not required or supposed to admit any 
facts irrelevant, incompetent or inadmissible, provided, how-
ever, that such facts would be irrelevant, incom-
page 6 ~ petent and inadmissible were the witnesses present 
in person and testifying. 
By Mr. Overbey: Your Honor please, counsel for the de-
fendant desjres to except to th~ remarks made by the court 
in this case in the presence of the jury. 
By the Court: No jury is present . 
. By Mr. Overbey: May I ask his Honor if the jury is not 
m the court room? 
By the Court : For the purposes of the record there is 
no jury. No, gentlemen, retire and agree upon the facts, 
and all of you gentlemen who were summonsed here to be on 
this jury retire from. the court room. 
Note: (After counsel for the defendant and the Common-
wealth attorney returned into the court room written state-
ments the following transpired:) 
By the Court: The attorney for the Commonwealth and 
the attorneys for the accused agree that the statements of 
fact is a true report of the evidence which would be given 
by Mrs. Paul Anthony if she were present in person and 
testifying before the jury, and by T. B. Neal if he were 
present in person and testifying before the jury. 
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'• 
TT' ilson Johnson. 
page 61h ~ Note : The jury is brought into the court room 
and sworn on · their 1.Jofr dire, and examined by 
the court as follows : 
Gentlemen of the jury, you are being impanelled to try 
the ·case or Commonwealth of Virginia a:ga·inst Paul An-
thony, the gentleman ·sitting back over there, a ·white gentle-
man, ·wpo is charged with driving an automobile while under 
the· influence of an intoxicant, commonly kno".,;n as driving 
,vhile drunk. Now, do you or does any one of you have any 
interest in this case 1 . ' . ' 
Are you related to the accused? Any of you related to 
him? 
- Have you expressed any opinion about the evidence in the 
case? · · · · 
· Po you _µave any prejuqice that wou}d prevent you from 
giving hini a fafr trial a.fter heai·hig all c6mpe'fent. evidence 
which may be introduced 1 1 • • • ' : .' 1 
All right, take your scats, gentlemen. 
_, ,.. ' 
Note: At this point the jury was struck, leaving a panel 
of five, the witnesses \vei·e segregated after being first sworn, 
and tpej ~rst · witness was callee} to testify for the ·coinmon-
we·ar h, with com)sel for' neithet side having made' any op·en-
in staiement. · · · · .- · · --. · ·.: · ·, 
page ~ ~ E,VIPE,·NCE ~OR .. ~HE COM~QNWEALTH . 
• - ,' ' • ' • • • ' I. • 
WILSON JOHNSON, 
having been first duly sworn, testifies as follows: 
~ • ', ' I• } ~ 
DIRECT EXAMINATION. 
.. :· - . . ' :·,:. 
By }fr. lhornpson: 
I ·Q~· Mr. Johns.on~ where do you live! 
A. Altavista. 
Q. On the evening of S,eptember 24th, 1939, did you see 
~Jr. Paul Ant)lony hercJ · · · ,,. · · .. '-:- i.:,:d • 
· .. A.· Yes, sir. ; - . 
Q. Where dj.d you see him? 
A. I seeri him at 'the' intersection on ~fain Street running 
up ·by Zeb. Barbee's house. ·I ilon't recall'the name of the 
street. 
Q. Where were you! 
A. I was standing on the porch at Mr. Barbee's house. 
I f•;;. r ; 
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Q. You were on Zeh. Barbee's porcht 
A. Yes, sir. 
Q. When did you first notice Mr. Anthonyf 
A. I was looking across the street from Mr. Barbee's and 
I seen his car coming up the road-I don't know, about 50 
feet, ma.ybc a little further-and seen he was coming on the 
wrong side of the road, and I turned around and kept watch-
ing him going· on up the street, and this other car was com-
ing down the street, and they hit. Right before they hit I 
l1ollered and told the boys they were going to hit. 
Q. All right, what time of day was this? 
A. It was about dusk-dark. 
page 8 ~ Q. Did the cars have tlieir lig·hts on? 
A. I don't remember whether they had their 
lights on then or not. · 
Q. Did they run together on Mr. Anthony's side of the 
road or not? 
A. No, sir. 
Q. On bis wrong· side of the road? 
A. Yes, sir. 
Q. After the accident what happened¥ 
A. Well. after they bit Mr. Anthony was sitting in his car 
and seemed like he was trying to start it and he had the car 
in gear and he kept stepping his foot on the starter and he 
was hollering about the fell ow coming over on his side of the 
road and hitting him. He wanted to call the State Police. 
Q. Sitting in the car steppinp; on the starter and the car 
in gear and saying that the other man- was on his side of 
the road Y 
A. Yes, sir. 
Q. As a matter of fact be was on the wrong side 1 
A. Yes, sir, all four of his wheels were on the wrong· side 
of the road. 
Q. Did he or did he not appear to he under the influence 
of intoxicants? 
A. He appeared to me he was. 
Q. How close did you get to bim? 
A. Well, I walked up to the back of his car. That was 
about as close as I got to it. 
pag·e 9 ~ Q. Did you see him g·et out of the car? 
A. No, sir, I didn't. 
No cross examination. 
The witness stands aside. 
Paul Anthony v. Commonwealth of Virginia. 29 
HAROLD TINNIN, 
having been first duly sworn, testifies as follows: 
DIRE.CT EXAMINATION .. 
By Mr. Thompson: 
Q. "\Vhere do you live, Mr. Tinnin t 
A. Altavista. 
Q. Did you see Mr. Paul Anthony here on the evening of 
September 24th, 19B9? 
A. That is the nig·ht of the accident? 
Q. Yes. 
A. Yes,, sir, I saw him. 
Q. Where were you at the time of the accident? 
A. I was standing about 10 feet from the wrec}.t. 
Q. In front of the wreck, in front of Mr . .Anthony's car 
or behind it? 
A.. I was in front of it. I hacl mv back to it. 
Q. Had your back to wl1aU ·· . 
A. To the wreck. See, Mr. Anthony was coming up 29 this 
way and the other car was going this way and I was standing 
in the intersection talking to Mr. Vaughan when the wreck 
occurred. 
Q. All right, on which side of the road did it occur, Mr. 
Anthony's right or his left? 
A. It occurred on his left side. 
page 10 } Q. Then what did you do after the accident t 
A. Well, while I was there talking to this boy 
he hollered and said "Watch out, tl1ere is going- to be a 
wreck", so naturally we jumped out of the way. We were 
about ten feet from the wreck when it happened, so we walked 
around to see if anybody was hurt. The cars were hung 
together and Mr. Anthony was there. He started the car up 
and tried to pull it away from the other one and it :wouldn't 
move, so somebody tried to get him to get out and get the 
wrecker and pull it in, and he kept saying· he didn't wa.nt to. 
He wanted to wait and see the State men, get the State men 
down there. 
Q. Hear him say anything· a-bout whether the accident was 
his fault or somebody else's fault? 
A. He said it was ·the other fellow's fault. 
Q. How close did you g·et to Mr. Anthony¥ 
A. Oh, I g1.10ss about three feet, tl1ree or four feet. 
Q. In other words, about as close as you are to me? 
A. Yes, sir. 
Q. And looking right at him! 
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Harold Tfrtnin. 
A. Yes, sir. 
Q. Did· yori. see him get out of the car T 
A. No, I didn't see pim when he got out of the car. I saw 
him after he got out. 
Q. Did you see him walk f 
A. Yes, sir. 
Q. 1From his g·eneral appearance, from his general de-
meanor and walk and talk was he or was he not under the 'in-
fluence of some form of intoxicant! . 
page 11 ~ A. He was under the influence of it. 
Q. Vlcll, what led you to that beiief that he was 
under the influence f ·· 
A. Well. while he was sitting in the car most anybocly that 
would have a wreck would usually get out to'sce and the other 
party and instead of asking for the State men and saying 
it was the other man's fault, and his walk, he looked like pc 
was under the influence of intoxicants.· 
Q. Did he stagger when lie walked t 
A. Kind of wobbled a little. 
Q. You sa.w him cross the street over to Mr. Owen~s place 6! 
A. Yes, sir. ; · · 1 
Q. Did you sec him after he got over theref 
A. I think I did see him after they puJled tpe car in, after 
the wrecker came and started to pulling it in~ · ·· 
Q. Did you see him put under arrest or not~ 4. No. sir: 
CROSS EXAMINATION. 
~y ~Ir. Overpey: 
Q; How long have you been knowing l\'.fr. Anthonyf 
A. J have seen liim around Altavista> practica}Jy all ~y 
life. ~ : ' 
·Q. I)o you lia.ppen. to know whether ~l1ere is anything the 
matter with one of his legs? · , · ·' · · ~ · 
A. I never heard of it. · · 
Q. Ever see him walk before 1 
A. )~ es, sir, quite· a bit. · 
Q. Ever notice any limp in his walk f 
page 12 ~ A. I~ve· never·noticed him wo:hbJe.· ! · 
Q. Did you see·nnyboc}y g-et"him out of t):ie car! 
A. No, I didn·'t. · '· . : · · · · ··: .: 
(~. :pid you see· any.body take hold of liim after he got out 
of the car? :~· 
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Guv Garner. 
Q. When he went over to Mr. Owen's service station I be-
lieve Mrs. Ridge got him by the arm and carried him on. 
Q. Are yon certain that :Mrs. Ridg·e took him by the arm T 
A. As well as I can remember she did. 
The witness stands aside. 
GUY GARNER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Thompson: 
Q. Mr. Gamer, did yon see Mr. Anthony here on the night 
of September 24th, 1939, when he had an accident in front 
of Mr. Barbee's place in Altavista 1 
A. Yes, sir. 
Q. Where were you on that occasion? 
A. I was on Mr. Barbee's porch. 
Q. All right, just tell the court and jury what you sa.w. 
A. Well, I was standing on his porch when this fell ow came 
up the street driving an automobile and had this wreck and 
I walked off the porch and walked out to the curb and he was 
sitting in his car. He said, "Let me go, let me go." 
Q. .Saying '' let me g·o' '1 
A. Yes, sir. 
page 13 ~ Q. Was ho stepping· on his starter or not? 
A. Yes, -~ir. 
Q. Did he say anything· about whether or not he was on 
his right side of the street that you heard? 
A. No, sir, I didn't hear that. 
Q. All rig·ht, did you see him when he got out of the car? 
A. No, sir, I didn't. 
Q. Did you see him after he got out 1 
A. No, sir. 
Q. Now, from your observation of his conduct there at tho 
time of the accident and after the accident was he or was he 
not under the influence of some form of intoxicant? 
A. Yes,. sir, he was. 
No cross examination. 
The witness stands aside. 
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DUNCAN OWEN, 
having· been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Thompson: 
Q. Mr. Owen, on the evening· of September 24th, 1939, on 
the occasion Mr. Anthony had a wreck there in Altavista, did 
you see l\fr. Anthony? 
A. Yes, sir. 
Q. Just tell the jury and the court where you saw him and 
what you know about this charge of driving under the in-
fluence of intoxicants ag·ainst l\Ir. Anthony. 
A. I operate a service station there right beside 
page 14 ~ of where he had his accident, and he come across 
over in my driveway after the accident and was 
talking· to a man there aud stagg·ering around on the drive-
way a.nd asking him whether he was drunk or not, and after 
then they pulled the car around in front of the service sta-
tion and be was still stag·gering all a.round on the driveway, 
and pulled it off and he stayed there I imagine 20 or 30 min-
utes. 
Q. All right, who was this man he was talking to and ask-
in~: if he was drunk? 
A. Mr. Neal, Mr. Tom Neal. 
Q. All rig;ht, from your observation of Mr. Anthony the 
way he talked and what he talked about and his general ac-
tions was he or wa.s he not under the influence of some form 
of intoxicant? 
A. I would say he was. 
CR08S EXAMINAi'ION. 
By Mr. Overbey: 
Q. How long· did you say be was staggering around there 
after the accident? 
A. I said 20 or 30 minutes. I imagine for 20 minutes. I 
don't know the exact time. I didn't look at the clock and I 
~vas busy working around there, backward and forward pass-
mg. 
Q. Did you see any officers during that time? 
A. I seen some around, two or three of them around there 
over at the wreck and at the Chevrolet place g·etting the car 
pulled in, and so forth. 
Q. How many officers did you see, and who were they Y 
Paul .Anthony v. Commonwealth of Virginia. 33 
Z. l. Barbee, Jr. 
A. I think I seen Mr. Smlth and Mr. West and 
page 15} if I am not mistaken I saw Mr. Eades. 
Q. Didn't any of the officers arrest him 7 
.A. Not that I seen, not there on my place. 
The witness stands aside.. 
Z .• T. BARBEE, ,JR., 
having been first duly sworn, testifies as follows: 
DIRECT R"UMINATION. 
By Mr. Thompson~ 
Q. Mr. Barbee, on the evening of September 24th, 1939, 
on the occasion Mr. Anthony had an accident right in front 
of your house, or pretty close in front of your house, were 
you at that time on your front porch 7 
A. No, sir, I was in the house. 
Q. All right, just tell the jury and court w bat you saw 
on that occasion. 
A. Well, when the wreck happened I was in the house aud 
I heard the crash and went out to see what had happened, 
and I got out there Mr. Anthony was sitting in his car and 
be had his foot on the starter and mumbling something, and 
I was looking· a.t the car and then he got out of the car and 
went on across the street. I saw him walking· across the 
street and it looked like he was staggering· a little bit. 
Q. From your observation of his conduct would you say 
lie was or wns not under the influence of some form of in-
toxicant? 
A. He was. 
Q. Now, you speak of 1'fr. Anthony having· his 
11age 16} foot on the starter. At the time of this wreck did 
these cars hook tog·ether or noU 
.A. Yes, sir, they did. 
Q. Now, wlmt was the effect of Mr. Anthony putting his 
foot on the starter? Was Mr. Anthony's car in g·earY 
A. Yes, sir. 
Q. Wha.t was the effect of putting bis foot on the starter 
and doine· that f 
A. His ·car would just jump a little hi.t. 
Q. Just jumping·? 
.A. Yes, sir. 
34 Supreme Court of Appeals of Virginia 
Z. J. Barbee, Jr. 
Q. What did Mr. Anthony say, if anything, was the cause 
of this accident? 
A. I don't think I heard him say. 
Q. Did he say anything about tbe colored man who was 
· driving the other car with which he had an accident having 
to pay or anything of the kind Y 
A. Ye$, sir. 
Ry Mr. Overbey: I object to the leading question. 
·By the Court: I sustain the objection. Ask him what he 
said, if anything. 
By Mr. Thompson: 
Q. What statement did Mr. Anthony make there with refer-
ence to the acddenU 
A. I didn't hear Mr. Anthony say anything. He 
page 17 ~ said the Negro had to pay for his car. 
Q. Was Mr. Anthony on bis right side of the 
road¥ 
A. No, sir, he was on the wrong side of the road. 
Q. Was the colored man on his right or left side of the 
road? 
A. On the right. 
Q. You saw. him go across the street f 
A. Yes, sir. 
Q. I believe you said he staggered going across the street. 
Had you seen Mr. Anthony before, seen him walking around 
there or not f 
A. I saw him but I never did know him and never did pay 
any attention to him when I saw him. 
CROSS EXAMINATION. 
By Mr. Overbey: 
Q. Do you happen to know there is anything wrong with 
one of his legs f .. 
A. I didn't t.heu. 
The witness stands aside. 
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Den-i.c; Wood. Wilson Stan.field. 
DENIS ·woon, 
having been first duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Thompson: 
Q. Mr. Wood, I believe on the occasion in 1939, September 
24th, when Mr. Anthony had an accident over in Altavista you 
were in a car following the colored man, weren't you? 
A. Yes, sir. 
Q. Now, at the time of the accident how far 
pag·e 18 ~ were you from the point where they ran tog·ethed 
A. I was about ten foot behind this colored 
man's car. 
Q. And on which side of the road was the colored man! 
A. He was on the right side. 
Q. After the accident did you go up to t11e scene of the 
accident? 
A. No, sir, I didn't get out of the car. 
Q. And you don't know anything about the facts? 
A. No, sir. 
No cross examination. 
The witness stands aside. 
WILSON STANFIELD, 
having been first duly sworn, testifies as follows : 
DIRECT EXA~MINATION. 
By Mr. Thompson: 
Q. Mr. Stanfield, on September 24th, 1939, on the occa-
sion Mr. Paul Anthony had an accident in front of Mr. Bar-
bee's place were you on Mr. Rarbee's porch that evening·? 
A. Yes, sir. 
Q. ·wm you just ten the court and jury what yon saw 011 
that occasion? 
A. Well, I was on the porch of Mr. Barbee's that night 
Sunday, and someone said something about a wreck happen-
ing, and I turned around just about the time these two car~ 
ran together and, of course, I ran out there to see about it. 
and there was this gentleman, Mr. Anthony, in there, and the 
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Wilson Stan,field. 
car was jammed up against this colored man's au-
page 19 ~ tomobile ancl be was in the car trying to get it 
started. It was in g;ear and jammed and he was 
hollering- for the State man, and, of course, by that time lots 
of people had gathered all around. 
Q. Did you see him gd out of his car f 
A. No, sir, I didn't sec him get out. 
Q. Did you see him after be got out? 
A. Yes, sir. 
Q. See him walk? 
A. Yes, sir. 
Q. Did he or did he not stag·ger 1 
A. I saw him stagg_er, yes, sir, one time. 
Q. From his walk and his talk and general demeanor there 
after the accident would you say he was or was not under 
the influence of some form of intoxicant¥ 
A. He appeared to be under the influence of intoxicants 
to me. 
1CROSS EXAl\UNATION. 
By Mr. Overbey: 
Q. Did you know anything· was the matter with one of his 
legs at that time? 
A. No, sir. 
Q. Did I understand you to say he was calling for the State 
man? 
A. Yes, sir. 
Q. Was the State man there? 
A. No, sir. 
Q. You didn't see the State man there at all f 
A. No, sir. 
page 20 r Q. How long did you remain on the scene? 
A. I did see the State man but he wasn't in uni-
form. 
Q. I didn't ask you about his uniform, but the man was 
there but the uniform wasn't? 
A. I don't know how long it was after the accident. 
Q. But you saw him directly after the accident f 
A. After Mr. Anthony had gone. 
Q. Gone where? 
A. I don't know. He had left. I didn't see him any more. 
Q. Did you see any policeman there besides the State man T 
A.- Yes, sir. 
Q. Were they in uniform f 
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A. Yes, sir~ 
Q. How many were there 7 
Q. I saw Mr. Smith and saw Mr. \Vest and Mr. Stowers. 
Q. Did you see Mr. Eades? 
A. No, sir, I didn't see him. 
Q. Didn't see Mr. Eades. Did you see Mr. Anthony ar-
1·ested 1 
A. No, sir. 
The witness stands aside. 
C.A.RR,OLL VAUGHAN, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION .. 
By Mr. Thompson: 
Q. Mr. Vaughan, there is a. warrant here charging Mr. 
Paul Anthony with driving a car while under the influence of 
intoxicants on September 24th, 1939. Did you see the acci· 
dent? 
page 21 } A. I did. 
Q. Just tell the jury and the court what you 
know about the matter. 
A. On this particular Sunda? afternoon I was proceeding 
north in my own car and stopped just a bout 25 feet on my 
side of the road from the scene of the accident, got out and 
walked directly across the street and was standing on the 
sidewalk talking· to a friend of mine when we noticed this 
car whicl1 Mr. Anthony was driving proceeding in a northerly 
direction and it kept pulling· to the left-hand side of the road. 
At the same time the car that was struck by Mr. Anthony's 
car was proceeding south on its right-hand side of the road, 
and tl1e cars met rig·ht in the street intersection where I was 
standing. I foresaw that the c.ars were going to strike, threw 
up my hands and told this friend of mine to step· back up on 
the sidewalk. ·we were standing at the curb. I said, "Watch 
out, these cars are going to strike", and we stepped back 
just at the instant that they collided. 
Q. ·what happened after the collision? 
A. The passeng·ers in each car g·ot out. Quite a number 
of people crossed the street at the service station. Quite 
a number were on Mr. Barbee's porch just across the street 
from us, and immediately they all gathered around, and at 
this particular time of the evening j t was church going time 
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and quite a bit of traffic was passing and cars began stopping· 
and a crowd gathered immediately. I stayed long enough to 
find out nobody was hurt and no serious damage done to the 
cars and I left after that. 
page 22 ~ Q. Did you see Mr .. Anthony after the acci-
dent1 
A. Yes, sir. 
Q. ,vhat was lie doing·f 
A. I saw him just as he had gotten out of his car, walked 
across the street to the service station, and I saw him talking-
to a number of people in general. I was not close enough to 
.hear just what he was saying. 
Q. Diel you see him before be got ont of the carf 
A. Yes, sir, I saw him in the car. 
Q. "\Vhat was he doing while I1e was in the cad 
A. lust sitting under the wheel. I didn't know it was. Mr . 
.Anthony's car until after the cars had collided. Immediately 
after that I saw who was driving the car. He and his wife 
were in the car. 
Q. ,vhen these cars collided did they hook together? 
A. They did, as well as I could see. I was on the opposite 
side of where the cars stru~,k, but as well as I could see the 
cars were hooked together. 
Q. Did Mr. Anthony make any effort to start his car? 
.A. Yes, sir, he tried to start liis car. He stepped on the 
starter. 
Q. Did he step on the starter once or more than once? 
.A.. As well as I remember only one time. 
Q. From your observation of Mr. Anthony and his conduct 
there would you say be was or was not under the influence of 
some form of intoxicant? 
A. I would say that he was. 
page 23 ~ CROSS EXAl\HNATION. 
By Mr. Over·bey: 
Q. Did you see any policemen around there at the time? 
A. Not before the accident. I did a few minutes after the 
accident. 
Q. Did you Ree the State patrolman there, Mr. Mathews? 
.A.. No, sir. 
Q. ,vi10 did you see f 
A. Mr. Smitl1 and M:r. Eades. 
Q. Vv ere they the only ones f 
A. They were the only ones that I saw rig-ht at the time 
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of the accident, or the first two after the accident I saw. I 
left before the cars were moved or anybody left the accident. 
Witness stands aside. 
J.M. EADES, 
ha.ving been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Thompson: 
Q. Mr. Eades, I believe you are a constable at Altavista. 
A. Yes, sir. 
Q. On the evening· of September 24th, 1939, did you see 
Mr. Paul Anthony there? 
A. Yes, sir. 
Q. Just tell the jury and t11e court what you saw and what 
the circumstances were and all the facts surrounding this 
charge a.gainst Mr. Anthony of driving while under the in-
fluence of intoxicants. 
A. I didn't see the wreck at aU. I was one 
page 24 ~ block away at Mr. Gibson's filling station. I saw 
there was a wreck down there and went down to 
help investigate it. I walked clown there. When I got down 
there Mr. Anthony was standing over in front of Mr. Owen's 
filling· station talking to a hunch of people, and I walked 
across over there to where they were at. I already had the 
information he was driving the car. 
Q. How is that? 
A. I already had the information be was driving the car 
is the reason I walked over to see his condition. I walked 
over there and Mr. Anthony was talking to a bunch of people, 
right smart ·bunch of people around there, and I could see 
right straight that be was under the influence of some kind 
of drink, cursing and carrying on, and saying some words. 
I remember him saying, '' They say I am drunk. Do you think 
I am drunk?' ,i to different ones around there, and after I saw 
he was high I went out to see the other officers why they 
didn't have him under arrest. I don't know whether I met 
up with Mr. West or Mr. Stowers first but I met one of them 
and asked was this man drinking and they said he was. I 
said, '' ·why haven't you got him under arrest?'' and they 
said, "Mr. Smith has him under arrest." I went over and 
met the other one and asked him the same question and both 
of them made the same reply. I came back and met Mr. Smith 
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coming out of the Chevrolet garage. Owen's place was right 
in front of the garage. I said-
By Mr. Overbey: (Interposing) I objec.t to that because 
it wasn't in the presence of the accused. 
pap:e 25 ~ By the Court: 
· Q. Was Mr. Anthony there! 
A. About as far as from me to you. 
Q. Could he hear what you were saying Y 
A. I don't know that he was paying any attention to what 
I said. 
Q. Could he have heard what you said Y 
A. He could have if he had been listening. 
Q. Go ahead. 
A. He was just a few steps away. I said to him, I said, 
''I thought you had Mr. Anthony under a.rrest.'' He said-
Q. ,vhom were you talking to Y 
A. Mr. Smith. I said, ""\Vas he drinking?" He said, 
"Yes." I said, "He is standing out there now arguing with 
them people.'' He said, '' I took some medicine and I had to 
go to the Chevrolet people to the toilet.'' I said, '' He might 
walk off.'' He said, "vVe ca.n g·et a warrant and go get him 
after it is over because I have taken some medicine and have 
to g·o to the toilet every few minutes.'' After that was over 
Mr. West asked me to take him up and get the warrant and 
go up after Mr. Anthony so as to bring Mrs. Anthony back to 
go his bond. That is why I went up there, to bring· Mrs. 
Anthony down. They just 11ad a one-seated car and Mr. 
Stowers made three of us and wouldn't leave room for Mr. 
and Mrs. Anthony both, so we went up to Mr. Fitzgerald and 
µ;ot the warrant and got Mr. and Mrs. Anthony and Mr. Fitz-
gerald bonded him. When we got up there he was still high 
and kept after me all the way back; to smell of his breath and 
I got tired of it and finally said to Mr. Anthony, "I don't 
have to smell yom breath because I can smell it 
page 26 ~ all over the car.'' The whiskey smelled in there 
as if you had been smelling his breath 
By Mr. Thompson: 
Q. No question in your mind but what he was under the 
infiuence of some form of intoxicant? 
A. No question at a.II. I know he was high. 
Q. Now, you re]ated the conversation wit.11 Mr. :Smith. Mr. 
Smith told you ·be had him under arrest? 
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_A. Yes., sir. 
Q. After talking to Mr. Smit.h then where did you go then! 
A. I went back out to help finish getting tl1e cars and things 
out and traffic straig·ht. I reckon 200 people were there and 
we had to get the people back and when we turned around 
<tgain he was gone. 
Q. Wben did you discover Mr. Anthony was not under ar-
1·est and was not being taken to jail 1 
A. When I first got there. 
Q. I mean-I know you said Mr. Smith told you be had 
llim under arrest. 
A. I a.sked Mr. West and Mr. Stowers first about that and 
they said Mr. Smith had him under arrest and I knew he 
didn't because I sa.w him .out tbm:e and Mr. Smith wasn't 
out there. 
Q. You talked to Mr. Smith and he told you he had him 
under arrest 7 
A .. Yes, sir .. 
Q. Wbat did you do then? 
A. I turned around to help them get the traffic 
vage 27 } out of the way. You see p.eople just filled up the 
street everywhere. I helped get the people out of 
the way and they were pulling the cars in at that time. That 
wa.s the last car when I came out they were pulling out. 
Q. Now, when was it you discovered Mr. Smith did not 
]1ave Mr. Anthonv in custodv1 
A. Well, I saw.Mr. Smith ·wasn't out there and when he 
come out of the Chevrolet place I asked him the question and 
he said he had to leave him; had him under arrest but had 
to leave him to go to the toilet. 
Q. Then l\lr. Anthony was gone? 
A. Mr. Anthony was gone. 
Q. You got the people out of the way and theu you went 
and got a warrant out for him immediately! 
A. Mr. ,vest, I think, swore the warrant ont. 
CROSS RXAMIN.A T.ION. 
By Mr. Ov~rbey! 
Q. What officers did you ·see tl1el'O when you first arrived~ 
A. Mr. ·west and Mr. Stowers and I saw Mr. Smith a few 
minutes afterwards. I saw Mr. Mathews who just had had 
]1is tonsils taken out, with something· thrown over llis shoul-
clers walking down the street. He clidn 't investigate at all. 
Q. He didu 't even stop f · 
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.A.. If he did he stopped before I got there. I don't think 
he hact, but I am not sure. 
Q. Did you see the Town Manager there t 
A. No, sir, I did not. 
Q. Now, you are not an officer of the Town, are 
page 28 t you 'l YOU are a constable of the County, aren't 
you? 
A. Yes, sir. 
Q. And there was the Chief of Police and two town pa-
trolmen there. Is that righU 
A. Yes, sir. 
Q. And you saw the State patrohnan there·? 
A. He was down below the Chevrolet place. 
Q. I don't care whether he was clown below or above. He 
was there. 
A. He was something like as far as from here to the Clerk's 
Office below there with a coat thrown over his shoulder. 
Q. And you were very much interested in the man being 
arrested? 
A. I am interested in any man driving drunk being ar-
rested. 
Q. Why didn't you arrest him then f 
A. I knew where he lived. 
Q. I asked you why you did not arrest him. 
A. Well, there were plenty of officers there and I didn't 
see any hurry. 
Q. You didn't see whatf 
A. No hurry. I knew where he lived. I didn't think the 
man was going to leave. I was surprised at him leaving. 
Q. How long after it happened did he walk off? 
A. After I got there it wasn't o'7'cr ten or fifteen minutes 
before he walked off. 
page 29 ~ Q. How long had the wreck been f Had they 
g·otten the cars in ,before he left? 
A. Had gotten in one and were fixing to move the other 
one. 
Q. Did you see him leave f 
A. No, sir, I didn 't. 
Q. And are you certain now that l\fr. Smith, the Chief of 
Police, told you that he, Mr. Smith, had Mr. Paul Anthony 
under a.rrest? 
A. Sure did, and told us if he walked off we could get a 
warrant and g•o g~et him. He had taken medicine and had to 
go to the toilet every few minutes. 
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Q. You knew Mr. Anthony was a responsible citizen 7 
A. Sure. That is the reason I was in no hurry. 
Q. But you were worried to death about his not being· ar-
rested. 
A. I am right smart interested in any man driving drunk 
being arrested. A man living that close by I didn't think he 
was going to walk off. 
Q. You say you took it upon yourself to go after him f 
A. I carried Mr. Stowers and Mr. West. 
Q. Carried them in your automobile? 
A. Yes, sir. 
Q. And you g·ot him? 
A. Yes, sir. 
Q. And you brought him back to the Mayor, Mr. Fitzgerald, 
to he bonded Y 
A. And brought Mrs. Anthony with him. 
page 30 ~ Q. And he was still high Y 
A. Yes, sir. 
Q. Yet the Mayor bailed him when he was high, is that iU 
A. He did, but that ain't my responsibility. 
Q. Nobody said it was your responsibility. He was even 
high when he was bailed? 
A. He was even high when he was tried up there, too high 
to have been driving an automobile. I don't say he drove it. 
Q. And you could smell whiskey in the automobile when 
bring·ing him back? 
A. Same as if you had the bottle to your nose. 
Q. Was the car closed 7 
A. I don't remember whether it was or not. 
Q. You had all the windows up, didn't you 7 
A. I am not sure. 
Q. It was in September f 
A. Yes, sir. 
Q. Was it rainingf 
A. I don't know whether it was raining or not. 
Q. Was it cold t 
A. Not very cold. 
Q. What time was it? 
A. I coulcln 't give you the exact time. We went straight 
up there after it was over, after we got the warrant. 
Q. Did you see Mr. Anthony after you first got on the 
ground? 
page 31 ~ A. I saw him when I went over to wl1ere he Wfl s 
talking a.nd cursing around. He was saying·, 
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'' They say I am drunk. Do you think I am drunk?'' And he 
was carrying· on that way. 
Q. Yet you didn't arrest him t 
A. No, we don't have to arrest them the next minute. 
RE-DIRECT EXAMINATION. 
By Mr. Thompson: 
Q. How long have you known Mr. Anthony¥ 
A. About six or seven years. 
Q. Have you seen him walk f 
A. Yes, sir, many times. 
Q. You have testified to him staggering. Was that just a 
limp that he always hast 
A. No, sir. He has a slight little limp, not much, not 
enough to look like a limp, as far as that is concerned. He 
don't stagger. He just has a little limp in one foot. No doubt 
about the man being drinking. 
Q. Mr. Overbey has referred to the Chief of Police of Alta-
vista. Was ]\fr. Smith Chief of Police over thereY 
A. He was called "Chief" hut I don't know if he was 
Chief. 
Q. He was called ''Chief''? 
A. Yes, sir. i: 
The witness stands c side. 
page 32 ~ E. G. vVEST, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Thompson : 
Q. Mr. West, I believe you nre police officer of the Town 
of Altavista. · 
A. Yes, sir. 
Q. Were you present on September 24th, 1939, on the oc-
nu;;ion ,vben Mr. Anthony had an accident down tl1ere next 
to Mr. Barbee's place or Owen's place? 
A. I wasn't present when it happened but was there in a 
minute or two after it happened. 
Q. Tell the jury and court just what yon saw. 
A. On the date of that warrant, about dark, on Sunday 
afternoon, I had heen patrolling· around town and I stopped 
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up there at the little Greek restaurant on Main Street, which 
is Mickey James, probably 400 feet from where this accident 
taken place. I was talking to someone there. I don't be-
lieve I can remember who it was right at the present. 
Q. That doesn't matter. Go ahead and tell us about the 
accident. 
A. However, when I stopped there talking to someone and 
Mr. Stowers was with me and we heard the crash down on the 
next corner and we eased on down there, got down there and 
found Mr. Anthonv had ran into this colored man's car six 
feet four inches o;rer the center line, and Fred Smith was 
taking Mr. Anthony out of the car when I got down there. 
And Fred says to me, said, '' Take charge of this here. I 
have got to go out.'' So he went off and I taken 
page 33 ~ charge of the wreck, got the wreck out of the 
road. The traffic was mighty heavy and Mr. 
Anthony got away in the meantime after I got the wre·ck 
cleaned up. Mr. Mathews was there and had just had his 
tonsils taken out. I asked him what must I do about it and 
he said '' Get a warrant and go get him.'' So Mr. Eades, 
Mr. Stowers and I went up and got a warrant and went up 
and got him and ;brought him down and Mrs. Anthony bonded 
llim out. 
Q. When you got up there where was l\fr. Anthony! 
A. Up to his house. · 
Q. I mean when you got to the car at the time of the acci-
dent. 
A. I don't know where lie was. He got away while I was 
getting the wreck cleared up. 
Q. Before you got there l1e had left 1 
A. No. Fred was taking him out of the en r when I got 
there. 
Q. That is wha.t I am asking·. Fred Smith was ta.king him 
out of the car. Did he have him hv the arm f 
A. He had a hold of him under bis a rrns or something; try .. 
ing to get him out, or something, and I drove up with my 
red lights on to hold the trnffic off so they woukln 't run into 
him, and Fred said, "Take chargP of this." 
Q. What did Fred do? 
A. I couldn't tell you. He tol<l lll(l t.o take cha rg-e of tho 
wreck. 
Q. "What heeame of Mr. Anthony·? 
A. I couldn't tell vou that. 
page 34 ~ Q. You don't. kno~? 
A. No, sir. 
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Q. Did yon. see Mr. Anthony prior to the time you went up 
to his home. to arrest him f 
A. Yes, sir, I saw him when be got out of the car, went 
away frotn the wrecked car over into this Duncan Owen 
filling· station and tl1at is the last I saw of him until I went 
to his home and got him. 
Q. ·what was his condition at the time you first saw him t 
A. Drunk, or something wrong witl1 him. He seemed to 
be pretty well under the influence of alcohol of some descrip-
tion. 
Q. All rig·ht, did this accident occur on Mr. Anthony's right 
or wrong side of the street 7 
A. On the wrong side of the street, six foot, four inches 
over on the left-hand side. 
Q. Did you go with Mr. Eades and some others up to ar-
rest M:r. Anthonyf 
A. Yes, sir. 
Q. And at the time you got up there what was his condi-
tion? 
A. Pretty well under the influence of alcohol. 
Q. Still under the influence 7 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Arthur: 
Q. Mr. West, how long did Mr. Anthony stay there after 
you got there f 
page 35 ~ A. I couldn't tell you, Mr. Arthm. I didn't see 
him no more after he crossed over on the filling 
station lot. I didn't see him any more. 
Q. Was he by himself when he went over there f 
A. Fred was with him when he went across. In othe1· 
words, when he left the car after he left the car I didn't pay 
any more attention to him. 
Q. Were any other officers there at that time? 
A. Mr. Ma thews was there and Mr. Stowers was there. 
Q. Mr. Mathews, is he the State policeman f 
A. Yes, sir. 
Q. Mr. Stowers was a Town policeman, is that correct¥ 
A. Yes, sir. 
Q. And Fred Smith was a policeman at that time! 
A. Yes, sir, he was working at the time. 
Q. "\Vas he on duty at that time or not? 
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A. Mr. Arthur, I couldn't say whether I worked night or 
day but it was mig·hty close to our changing time. 
Q. Was Mr. Fuller down there at the accidenU 
A. Yes, sir. 
Q. He was? 
A. He came down there. 
Q. He is the Town Manager, is be not? 
A. Yes, sir. 
Q. And as Town ·.Manager I believe he also holds the posi-
tion as the real Chief of Police Y 
A. Yes, sir. 
Q. He has authority to make arrests like any 
page 36 ~ other officer, bas he noU 
A. I think so. 
Q. Now, you got there before Mr. Anthony got out of his 
car? 
A. Fred was taking him out of the car when I got up there. 
Q. Did Fred tell you he had him under arrest? 
A. No. sir. 
Q. He did not? 
A. No, sir. He just asked me to take charge of this wreck. 
Whether he bad him under arrest or didn't I didn't know. 
Q. Do you know that you don't 1mve to have a warrant 
to arrest a man when you see he is drunk on the streets in 
Altavista? · 
A. I do. 
Q. Why did you get a warrant before you arrested him 1 
A. Because he had left the g·round and I had to go to his 
home for him. 
Q. Did l1e leave the grounds before all of these officers that 
you have testified were present, before they reached the scene 
of the accident? 
A. Mr. Arthur, I wouldn't know. I was busy with the 
wreck. I don't know whe1i he left or how he left. No, sir, 
I wouldn't know how he left or when he left or nothing about 
it. 
Q. When Fred Smith took him out of the car, 
page 37 ~ according to your testimony, did he have to pick 
him up and lift him out or did Mr .... itnthony help 
himself out? 
A. Now, I couldn't say that. I just saw Fred have hold 
of him and I don't know whether he couldn't go or whetl1er 
he had to have help or what. 
Q. You made a statement, I believe, that Mr. Anthony got 
away after you cleared the wreck. 
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A. No, sir, I was clearing· the wreek up. Now, he was gone 
when I got the wreck cleared up. 
Q. You don't know whether he made arrangements with 
the garage there to take care of his automobile T 
A .. No, sir, I do not. 
Q. Could you say that he did not make arrangements? 
A. I said I did not know. 
Q. At the scene of the accident on the night in question 
was the road marked with road lines? 
A. At these crossings it was, just at this crossing. 
Q. Are you sure of thaU 
A. I think it was marked but, however, down in that 40 
foot driveway there was a center mark in there where the 
concrete was poured separate. The mark shows it. 
Q. 1Vas there a white line painted there at the time T 
A. I couldn't say whether the white line was there or not. 
I don't know. 
Q. Was this night· or daytime! 
A. About good dark. 
Q. The mark which you ref erred to as being· a groove in 
the concrete, is that large enoug·h and plain enough 
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A. Yes, sir. 
Q. It is a division line? 
A. Yes, sir. There is a crack in the concrete you can lay 
a pencil in where the concrete was laid separately. 
Q. Are you familiar with l\fr. Anthony's leg condition, as 
to whether he is crippled f 
A. I have seen him whcm he was crippled, yes, sir. 
Q. Does he ordinarily limpf 
A. He did along about that time, yes, sir. I don't know 
whether he limps now or not, but I do know he limped then. 
Q. You do know he limped f 
A. Yes, sir. 
Q. Was it much of a 8tngged 
A. l\fr. Arthur, Mr. Antl10ny ,, .. as drunk and that is all 
there is to it. 
Q. I asked you, Mr. \Vest, if he stag·g-ered when he was 
not drunk at or about the time of this accident. 
A. I can't say whether he staggered or wbetl1er he didn't. 
Q~ You do know he had a leg injury or that he limped f 
A. Yes, sir, T know that mucl1 because I paid attention to 
that part of it. 
Paul Anthony v. Commonwealth of Virginia. 4'9 
J. C. Moorefield. 
RE-DIRECT EXAMINATION. 
"By Mr. Thompson: 
Q. Mr. ·west, you know the difference between a limp and 
a stagger? 
A. Yes, sir. 
Q. Did you notice him doing either one that night? 
A. 1\fr. Anthonv was drunk. That is all there 
page 39} was to it. ~ 
Q. Was he staggering f 
A. Staggering when he left tl1at car. 
By Mr. Arthur-: 
Q. Why didn't you arrest him if he was drunk? 
A. I thought that Fred had him and I was there to take 
care of the, wreck. 
The witness .st.ands aside .. 
. J. C. MOOREFIELD, 
having lJeen first duly sworn, testifies as follows~ 
DIRECT 1~1XAMINATI0N .. 
By Mr. Thompson: 
Q. Mr. Moorefield, we have a warrant here charging Mr . 
. Paul Anthony with driving a car under the influence of in-
toxicants on September 24th, 19il9. 
A. Yes, sir. 
Q. I haven't talked to you and I am just going· to ask you 
to tell the jury and the court what you know about it. 
A. I know very little about it. I ,vas a llOut 20 feet of the 
cars when they ran together. Seemed to me the way I could 
see Mr. Anthony's car when it came down Main street it 
seemed to me he· was ma.king- n left-hand turn or what he was 
aiming to do and this ~olon·d 1mm cnu1c down and they met 
right . in together. 
Q. What did you do? 
A. T stood there a. few minutes a11d the crowd 
page 40 } ·began to g·ather and pretty quick the officers come 
and the cars were still locked together, or seemed 
to be. 
Q. What was happening· ·while the cars were hooked to-
getherf 
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A. ·well, I think Mr. West wanted to get them apart and 
open up the driveway so people could pass .. 
Q. What did Mr. Antl10ny dof 
A. I conldn 't hear what he was saying. I could hear him 
talking but couldn't understand the words he was saying. 
Q. Was that before he g-ot out of the car? 
A. After he got out of the car. 
Q. Was that over at Mr. Owen's service station f 
A. Right near it. 
Q. Did you see him go from the car over to Mr. Owen's: 
service station f 
A. Yes, sir. 
Q. How close were you to him f 
A. Vl ell, I imagine I was 15 foot of him. 
Q. From the way he was talking and the way J1e was walk-
ing and his general actions would you say he was or was not 
under the influence of some form of intoxicant? 
A. Vl ell. Mr. Anthonv walks verv bad all the time. I 
couldn't say. He was walking fairiy good. 
Q. Walking fairly good f 
A. Yes, sir. 
Q. So you don't kriow f 
A. No, sir, I wouldn't say whether he was drunk or sober. 
The witness stands aside. . 
page 41 ~ J. 0. SCOTT, 
having been first duly sworn, testifies as follows : 
DIR,ECT EXAl\HNATION. 
By Mr. Thompson: 
Q. Where do you live 1 
A. South Boston. 
Q. We have a warrant cbarbring· Mr. Paul Anthony with 
driving an automobile while under the influence of intoxicants 
on September 24th, 1939. ,vm you tell the court and jury 
what you know about it? 
A. Well, I saw him when he wrecked and he got out of the 
car and he went across the street to go to the Chevrolet place 
but I was standing on tl1e opposite side of the street from 
him. I don't knowt where he went over that wav. 
Q. From his actions, what you saw, would you say he was 
or was not under the influence of intoxicants? 
A. V-l ell, he acted in a way he was drunk. He walked, 
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swingfog· his hands when he got out of the car, and had a few 
words. I couldn't understand what he was saying. 
CROSS EXAMINATION. 
By Mr. Overbey: 
Q. You saw him get out of the car? 
A. Yes, sir. 
Q. Anybody help him outt 
A. Well, I don't know that I seen anybody help him out. 
The witness stands aside. 
By Mr. Thompson : The Commonwealth rests. 
page 42 ~ EVIDEN,CE FOR THE DEFENSE. 
R. B. NEAL, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
Bv Mr. Arthur: 
"'Q. Mr. Neal, were you present about the time of this wreck 
on Sunday, the 24th day of ·September, 1939, when Mr. 
Anthony had a wreck with a Negro on Main Street in Al-
tavista 7 
A. Yes, sir. 
Q. Just tell the jury what you know a.bout this. 
A. I was coming clown the hill just about where the wreck 
happened and they run tog·ethcr there. I went over. They 
was in the car. 
Q. Who was in the car? 
A. Mr. Anthony and Mrs. Anthony. 
Q. And did you get close to them! 
A. Yes, sir. 
Q. What was Mr. Anthony's condition with reference to 
whether he was under the influence of intoxicants or not 1 
A. He didn't act· as if he was drunk or had anything to 
drink. 
Q. Do you know Mr. Anthony? 
A. Yes, sir. 
Q. How long have you known him! 
A. I have been knowing him about eight or ten years. 
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Q. When you see him would you know whether he wa.s 
under the influence of whiskev or acted normal? 
A. Yes, sir. " 
Q. Do you think he acted normally on this occa-
page 43 ~ sion or was he intoxicated to any degree? 
A.. I think he acted normally. He walked nor-
mally. 
Q. Did you smell anything· on him that smelled like whis-
key or any kind of intoxicant? 
A. No, sir. 
Q. Were you close enough to him to smell it if he had been 
<l rinking 1 
A. Yes, sir. 
Q. Did you see any officers there? 
A. I saw a couple there. 
Q. Who were they1 
A. Mr. West was there. 
Q. Was he near the car Y 
A. I didn't notice. He was out there on the street. He 
clidn 't attempt to arrest the man and didn't say anything about 
him being arrested. 
Q. You are the son of Mr. T. B. Neal"? 
A. Yes, sir. 
Q. Was your father present there at the time? 
A. Yes, sir, standing on the comer. 
Q. Your father is not here today? 
A. N'o, sir. 
Q. Why isn't he here ? 
A. He is in bed sick. 
Q. How long has he ht~en ill? 
A. About two months. 
Q. Did you see your fatl1er talk to Mr. Anthony 
pag-e 44 ~ directly after the accident? 
A. Yes, sir, out in front of :Mr. Owen's place. 
Q. Could you hear anything· that was said? 
A. No, sir. 
Q. You recall who else was present there? 
A. No, I dicln 't Htay tl1ere long. I went uptown. 
CRORS EXA"M]NATTON. 
By Mr. Thompson: 
Q. You have changed your opinion a hout things sin<'e you 
testified hefore, haven't you? 
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A. I just answered the questions he asked me. 
Q. Didn't you testify at a previous hearing you didn't get 
close enough to smell his breath t 
A. I did get close enough. 
Q. Didn't you testify in a previous trial you didn't get close 
enough to smell his breath 1 
A. I can't recall that. 
Q. You don't know whether you said that or not? 
A. No, sir. 
Q. Didn't you also make a statement before you didn't pay 
much attention to ]\fr. Anthonv? 
A. I said I saw him get out and walk and he did not stagger 
or act like he was drunk. That is the statement I made. 
Q. Who was there when he got out of the car? 
A. Quite a bunch of people. 
Q. And how close were you to him? 
A. I got up right at the car. 
page 45} Q. And you say the only officer you saw was Mr. 
WesU 
A. There was some more around there but I didn't see them. 
Q. You didn't see Fred Smith there at the time that Mr . 
.Anthony got out of the car or Mr. Smith help him out of the 
car? 
A. No, sir. 
Q. He wasn't there? 
A. He was there, I think. He had been there and left. 
Q. Now, you say you were coming over the hill. How far 
were you away at the time you were coming over the hill? 
A. Right at the Chevrolet place. 
Q. If you were at the top of the hill you were several hun-
dred yards away and this was near the foot of the hill. You 
were about 300 yards away, weren't you 1 
A. No, sir. 
Q. How far away were you! 
A. Across the street at the Chevrolet place. 
Q. If you were at the Chevrolet place you were down at 
the Main Street theu. 
A. Yes, sir, I was right at the Chevrolet place. 
Q. Then you weren't coming over the hill. That. is the hill 
coming down there. You come down the hill and rig·ht at. the 
foot of the hill is where it happened. 
A. Yes, sir. 
Q. You were right there at the accident when it happened. 
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Mr. Anthony was on his right side of the street, wasn't he! 
A. He appeared to be. 
Q. Appeared to be on his right side of the street. 
page 46 ~ This colored man was driving on his wrong side 
of the street, wasn't he ! 
A. I wouldn't say he was. 
Q. Did you see it? 
A. I saw him coming down the road. 
Q. You were standing beside the car when l\f.r. Anthony 
got out and you certainly could have seen the colored man's 
car and know where it was. 
A. It was in the road, both of them, and they were jammed 
up crossways the road and every way after it happened. 
Q. Where were those ears when you saw them, on Mr. An-
thony's rig·ht side or left side? 
A. He was on his right side. 
Q. You are as sure about that as anything else you testi-
fied to here today? 
A. Yes, sir. 
Q. You did get close enough to smell Mr. Anthony's breath 
and you know you smelled no intoxicant whatsoever on him? 
A. I was right up beside the car and didn't smell it. 
Q. And you didn't g·o ac.ross the street to Owen's service 
station? 
A. No, sir. 
Q. You don't know what took place over there, do you¥ 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Arthur: 
Q. Mr. Neal, I have a record Jwre of a former 
page 47 ~ trial ,yhich has in it your testimony and I want to 
read 1t to you. 
Bv the Court: Don't 1·ead any testimony, Whose testi-
mony you want to ready . . 
Bv Mr. Arthur: Mr. Neal's testimonv. By the Court: What do yon want to i·ead it for? He just 
testified in his own proper person. 
By Mr. Overbey: Your Honor please, Mr. Thompson said 
he changed his testimony, or intimated he changed it, and I 
want to say he testified tl1en like he did today. 
By the Court: The record in a former trial is not admissible 
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in this case except for impeachment or unless he can't tes-
tify in his own proper person. 
The witness stands aside. 
DAVID FRAZIER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Arthur: 
Q. David, you live in Altavista, don't you? 
A. Yes, sir. 
Q. Were you there at the time of this wreck that Mr. An-
thony is being tried for? 
A. Yes, sir. 
page 48 ~ Q. Did you see the wreck t 
A. I clidn 't see the wreck. I was there. I reckon 
I saw it but I clidn 't pay any attention to it. I was coming· 
down over the hill. 
Q. How far were you from it when the wreck happened? 
A. I was about 40 or 50 feet. 
Q. And did you go on to the wreck then or did you stop! 
A. I went over to the curb of the road, the side of the road 
at the curbing. 
Q. Did you see Mr. Anthony! 
A. Yes, sir. 
Q. What was his condition with reference to whether or 
not he was or seemed to be under the influence of some form 
of intoxicant? 
A. When I saw him he didn't look like he was under the 
influence. 
Q. Do you know Mr. Anthony? 
A. Yes, sir. 
Q. Did you know him before this time! 
A.. Yes, sir. 1 Q. Did you know him sufficiently to be able to determine 
whether or not he acted normally at this time or ·whether he 
was under the influence of some intoxicant? 
A. Well, I have been knowing him practically all my life. 
He always has l10pped A little like on one foot, but he acted 
normal. 
Q. He acted normal on this occasion? 
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A. Yes, sir. 
page 49· ~ Q. How long did you stay there t 
A. Not but just a few minutes. I was on my way 
to church. After I got to the curb of the road I walked out 
just about middle way of the road and he was getting out of 
the car then. 
Q. Did you have an opportunity then to see him to deter-
mine whether or not in your opinion he was under the influ-
ence of intoxicants 1 
A. I could have seen it if he had been. 
Q. Did you see any officers there? 
A. I didn't pay very much attention to the officers. 
CROSS EXAMINATION. 
By Mr. Thompson: 
Q. You didn't see Officer Fred Smith helping this man out 
of the car, did you f 
A. No, sir. 
Q. Officer Smith wasn't there when you were looking at 
him? 
A. I don't know whether he was there or not. 
Q. You weren't paying enough attention to know whether 
he was there or not ·f 
A. No, sir. 
Q. You wouldu 't hardly be in a position to say if you were 
looking· rig·ht at it whether an officer was standing· there? 
A. When I got there wasn't enough people around there 
for me to look at the people. 
Q. Nothing- to confuse your attention~ 
page 50 ~ A. No, sir. 
Q. You were looking at what? 
A. I was looking· at the cars. 
Q. You were looking· at the cars? 
A. Yes, sir. 
Q. As a matter of fact you wereu 't. paying much attention 
to l\fr. Anthony, were you? 
A. I saw him get out of the car. 
Q. But still you didn't see Officer Smith there. You didn't 
see him assisting in getting him out of the car. Did you secl 
?\fr. Anthonv walk a.cross the street? 
A. No, sii·. 
Q. In other words you were over in the middle of the road 
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and you were looking from over there and the only thing you 
saw was Mr. Anthony getting out of the car. 
A. I saw him get out of the car. 
Q. That was the only observation you made? 
A. Yes, sir. 
Witness stands aside. 
MRS. E. D. RIDGE, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Overbey~ 
Q. Is this Mrs. E. D. Ridge f 
A. Yes, sir. 
Q. Are you acquainted with Mr. Anthony·} 
A. Yes, sir. . . 
page 51 t Q. How long have you known him f 
A. I would say three or four years. 
Q. Do you recall in September, 1939, on one Sunday, the 
night of the wreck in controversy here, seeing Mr. Paul An· 
thonyY 
A. Yes, sir. 
Q. Where did you see him 1 
A. At my home. 
Q. At your home! 
A. Yes, sir. 
Q. What took place there f State the conversation, j£ any. 
A. It was very little conversation. Mr. Anthony just came 
to my door and he said he wanted me to drive he and his wife 
down to Mr. Fauntleroy's and I told him my mother was therl'\ 
and my husband had our car in town. ",v e have a two-seated 
car and it isn't room in a one-seated car for mv mother and 
I wouldn't leave l1er out in the country alone,';- and he said, 
"I thank you, Mrs. Ridge, I understand", and turned arouml 
and went on about his own busines8. 
Q. Does he or not like to drive at nig·hU 
A. No, he always came down when it was comreni~nt for 
me to drive because the lights blinded him. 
Q. Did you see anything· in his movemenb;; or talk that 
would indicate in the least degree that he w'as under the i11-
fluence of any intoxicant! 
·.A. No, I wouldn't say so. 
page 52 ~ Q. Did you get close enough to him to ofo;;en·o 
it, 
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.A. If he had been drunk I think I would have known it. I 
think I would. 
Q. You have known him quite a while? 
.A. I have known him quite a while. He limped extremely 
at times. 
Q. How fa.r do you live from him, or did you live at that 
time from him f 
.A. Just across an orchard. 
Q. Just across an orchard and you saw him quite fre-
quently? 
A. Every day. 
Q. For a good many years you have seen liim every day. 
Now, Mrs. Ridge, it has been stated by Mr. Eades, the con-
stable, that you were at the scene of the wreck that night. 
Please state-
By Mr. Thompson: (interposing) I object to that. I don:t 
think the record will show that Mr. Eades made any such 
statement. I mean this record. 
By the Court: I have no recollection, Mr. Overbey, that 
the witness made any such statement. Of course you can ask 
the Reporter to read it. 
By Mr. Overbey: It may be that I may be mistaken. Maybe 
I am mistaken about that. I will withdraw that question. 
By the Court: I do not recollect that her name has been 
mentioned. 
page 53 ~ By Mr. Overbey: 
Q. Now, Harold Tinnin has stated in his testi-
mony here that you were present at the wreck or directly after 
the wreck, at Altavista . 
.A. I was not. 
Q. Did you go-up to .Altavista any time that day or nighU 
A. I did not go up town any time before the wreck or after. 
I was in Lynches station. 
Q. So he is mistaken¥ 
A. He is bound to be. 
CROSS EXAMINATION. 
By Mr. Thompson: 
Q. What time was it that Mr. Anthony came to your house, 
Mrs. Ridge? 
A. Oh, it was just a very few minutes before h1-) left the 
house. 
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Q. What time was that? 
A. W e111 I would say just before dark. Q. What time is that 1 
A. I don't know. It is according to how soon it gets dark. 
Q. Can't you get any closer than that? 
A. He asked me to drive because the lights of cars blinded 
him. 
Q. I know, but was it light enough for you to see him t 
A. Oh, yes, it was light enough that I could see him be-
cause I was on one side of the screen door and he 
page 54 } was on the other. · 
Q. Had the sun gone down! 
A. Oh, yes, it was close to B. Y. P. U. or church time. I 
know that because I usually go. 
Q. You were inside your porch? 
A. Yes, sir. 
Q. And Mr. Anthony just came up on the outside and you 
got about as close to him as from you to me or maybe further 
apart¥ 
A. Maybe closer. 
Q. And he just simply asked you to drive and you told 
him you couldn't go because your mother was there and he 
said '' all rig·ht'' and went on off? 
A. Yes, sir. 
Q. And you didn't pay any particular attention to Mr. 
Anthony one way or the other except your conversation with 
him? / 
A. I know Mr. Anthony well enough to know when he is 
drinking. When he is drinking i usually argues a bout a 
thing and a man drinking would ut up an argument. 
Q. And you have seen Mr. thony drinking? 
A. I have. 
Q. And he hadn't reache the arguing stage anyway! 
A. At any rate he did t argue with me. 
The witness stands 
page 55 ~ EARL RIDGE, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Overbey: 
Q. Mr. Ridg·e, are you acquainted with Mr. Paul Anthony, 
the defendant here? 
60 Supreme Court of Appeals of Virginia 
Earl Ridge. 
A. Yes, sir. 
Q. How long have you known him 1 
A. I don't know, about five or six years I have been ac-
quainted with him. 
Q. The lady who just preceded you is your wife, is she 
not! 
A. Yes, sir. 
Q. Did you see Mr. Paul Anthony on September 24th, 1939, 
at the time the wreck occurred there in Altavista? 
A. Yes, sir. 
Q. How long was it after the wreck that you saw him Y 
A. 1 seen him right at the time the wreck happened. I was 
sitting up about a half a block from him. 
Q. How long did you see Mr. Anthony there after the wreck 
occurred 1 How long· did you remain there Y 
A. About a half hour or forty-five minutes. 
Q. Did you see any officers there¥ 
A. Mr. West. 
Q. You saw Ernest West? 
A. Yes, sir. 
Q. Now, how close did you get to Mr. Anthony after the 
wreck? Did you g·et close enough to determine 
page 56 ~ whether he was in the least under the influence of 
intoxicants¥ 
A. He sat in the front seat with me in my car. 
Q. Sat in the front seat of your carY 
A. Yes, sir. 
Q. After staying there about a half-hour or forty-five min-
utes, as you put it, after the wreck, where did he go! Where> 
did you carry him 1 
A. Down to Mrs. Fauntleroy's. 
Q. That was after the wreck and he sat beside yon 1 
A. Yes, sir. 
Q. Did you smell any alcohol or any intoxicant on him f 
A. No, sir. 
Q. Any movement or any speech that would indicate that 
he was in the least degree under the influence of intoxicants? 
A. No, sir. 
Q. Did you g·o on down to Mrs. Walter Fauntleroy's then? 
A. Yes, sir. 
Q. Did he go in? 
A. Yes, sir. 
Q. About how long did he stay do you suppose? 
A. About 15 minutes. 
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Q. Did you take him back home f 
A. Yes, sir. 
Q. In taking· him back home did you see any indications he 
was under the influence of anything intoxicating f 
A. :N"o, sir. · 
Q. Did you see Mr. Anthony talking with Mr. T. B. Neal 
that night? 
page 57 } A. I don't remember seeing it. 
CROSS EXAMINATION. 
By Mr. Thompson: 
Q. You didn't see him talking with Mr. Neal at all. I be-
lieve you have been renting from Mr. Anthony for several 
years, haven't you? 
A. Yes, sir, I have been renting from him. 
Q. You live in one of his houses? 
A. Yes, sir. 
Q. And you have been very good friends, haven't you? 
A. "Y'es, sir. . 
Q. And just where were you on the occasion when this ac-
cident occurred? 
A. Sitting in front of Mickey James' place. 
Q. You immediately went on up there after the accident, 
didn't you¥ 
A. I was about a half a block from it. 
Q. You went on up there 1 
A. Yes, sir. 
Q. Now, will you tell us was Mr. Anthony's car on his rig·ht 
or his left side of the road? 
A. On his left. 
Q. Did you see Mr. Fred ·Smith there, one of the police of-
ficers of Altavista f 
A. No, sir. 
Q. Did you see Mr. Anthony @;et out of llis car? 
A. Yes, sir. 
Q. And where were you at that time f 
page 58 ~ A. I had gotten right there at Duncan Owen's 
place, I think. 
Q. Did anybody come with Mr. Anthony over to the filling· 
station? 
A. I think Burton was over there talking to him but I am 
not for sure, the Chevrolet place, about fixing his car. 
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Q. Did Mr. Anthony leave his car there and go away from 
there in your car? 
A. He left in my automobile. 
Q. Was Mr. Anthony's car so badly wrecked that it couldn't 
travel t 
A. The front wheel, I think, was tore down. 
Q. So you took him on home. You didn't even smell any 
alcohol on his breath at alH 
A. No, sir. 
Q. Nothing wrong with your smelling organ, is it Y 
A. I don't reckon it is. 
By Mr. Overbey: 
Q. You are not renting from him now, are you f 
A. No, sir. 
The witness stands aside. 
FRED SMITH, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Overbey: 
Q. State whether or not you were a police officer of the 
Town of Altavista. in September, 1939. 
page 59 ~ A. Yes, sir. 
Q. Are you acquainted with Mr. Paul Anthony, 
the defendant in this case Y ~ 
A. Yes, sir. 
Q. How long have you known him Y 
A. Fifteen years. 
Q. Did you see him quite often or not Y 
A. I saw him quite often, yes, sir. 
Q. Did you ever see him intoxicated Y 
A. Not that I knew of. 
Q. If you did see him intoxicated don Jt you think you would 
know it! 
A. I would. 
Q. On the afternoon or night of the wreck about what time 
did the wreck occur 7 
A. Roughly speaking·, around 6 :30, I think. 
Q. Was it about dusk or not! 
A. About dusk. 
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Q. Were the lights on your car? 
A. I had parking lights on my car. 
Q. Were the street lights on? 
A. The street lig·hts were on. 
Q. Did you see the wreck! 
A. I saw it and didn't see it. 
Q. State how you saw it and didn't see it. 
A. I was about a block from it, about where Franklin Street 
comes into Route 29 and it happened up at the corner of the 
Chevrolet place and if I had been looking up ahead 
page 60 t I would have seen it, but just at the time it hap-
pened I was possibly looking down and when I 
heard the impact I did look and see it. 
Q. Did you go up to the wreck? 
A. Yes, sir. 
Q. Immediately? 
A. Went right on. 
Q. "'\Vhat did you find when you reached the wreck? 
A. I found Mr. Anthony's car and a colored man's car had 
hung, sideswiped and hung fenders. 
Q. Where was l\Ir. Anthony when you reached there? 
A. He was standing on the ground. He had done got out 
on the ground and was looking at his car. 
Q. He had gotten out on the gTound? 
A. Yes, sir. 
Q. Did you help him out of his car? 
A. No, sir. 
Q. When you got there he was already out of his car¥ 
A. He had stepped out on the ground looking where they 
was hung. 
Q. It has been stated here by Mr. Eades that Mr. Eades 
said that you bad already arrested Mr. Anthony. State 
whether you told Mr. Eades that. 
A. No, sir. 
Q. You did not? 
A. No, sir. 
Q. How close did you get to Mr. Anthony immediately after 
the wreck? 
page 61 ~ A. Right up to him, close enough to rub shoul-
ders with him. 
Q. Did you smell alcohol or whiskey on him f 
A. No, sir. 
Q. Did he show indications by his walk or talk that he was 
in the least intoxicated? 
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.A.. No, sir. 
Q. Were you in position to see if he did? 
.A.. I was. 
Q. Were there other officers there besides you ~1 
.A.. Yes, sir. 
Q. State their names . 
.A.. West and Stowers came up immediately after that time 
and I told them to handle the situation; that I had to leave. 
Q. ""\Vhat situation did you mean¥ 
.A.. Clear the highway of the traffic. 
Q. Were there other officers there besides the two you have 
just mentioned Y 
A. I never saw Mr. Eades there. 
Q. You didn't· even see Mr. Eades there f 
A. No, sir, not at that time. 
Q. Did you have any conversation with Mr. Eades there 
that night at all relative to this wreck? 
A. No, sir. 
Q. So Mr. Eades is mistaken then. ,Now, :Mr. Smith, how 
long had you been a police officer in the town of Altavista 
prior to this accident? 
page 62 ~ .A.. Ten years. 
Q. Did you attempt to arrest Mr. Anthony·j 
A. No, sir. · 
Q. Did you see anything that he had done or said to bear-
rested for? 
A. No, sir. If he had been drunk I would have arrested 
him and put him in jail. 
Q. Right then and there? 
A. Right then and there. He wouldn't have left there. 
CROSS EXAMINATION. 
By Mr. Thompson: 
Q. Are you a police officer in Altavista now!-
A. No, sir. 
Q. Whyt 
.A. You will have to ask somebody else. 
Q. Did you resign or were you fired? 
A. I guess I was fired. 
Q. You didn't see anything· to arrest Mr. Anthony for. Did 
this accident occur on Mr. Anthony's right or left side of tlw 
street? 
A. Approximately right in the middle of the road. Both 
parties were practically in the middle of the road. 
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Q. Then when they have an accident in Altavista it is not 
ag·ainst the law and you don't have to arrest them. You of-
ficers of the town don't have to arrest anybody for reckless 
driving1 
A. You don't have to arrest them. You can summons them 
up. 
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Q. Why didn't you do that? 
A. I turned it over to the other men. I had to 
go away. 
Q. You stated awhile ago you didn't see anything to ar-
rest him for or charge him with. 
A. I didn't, because you would ha':e to summons both par-
ties and let the court decide it. 
Q. Why couldn't you do that? 
A. Because I didn't complete the investigation. 
Q. You didn't complete the investigation. Now, you say 
that you didn't help Mr. Anthony get out of the car! 
A. No, sir. 
Q. Were you there when he got out? 
A. He got out before I got parked and got over there. 
Q. You weren't even there when he got out of his car Y 
A. I could see him at all times. I parked right behind him 
on the right, right in front of the Chevrolet place. 
Q. And he was in sight of you· all the time! 
A. Yes, sir. 
Q. And Mr. Eades is completely mistaken when he says that 
you told him that you arrested Mr. Anthony? 
A. I didn't see Mr. Eades from the time the accident hap-
pened until the time that I left there. I did see Mr. Stowers 
and Mr. West because thev came down there and I told Mr. 
West to take possession of things, clear the traffic, that I 
had to leave. 
Q. So if any charges were to be brought against anybody 
it was up to Mr. West and Mr. Stowers to prefer those charges. 
You left them in charge of it. 
A. I suppose so. 
page 64} Q. Now, you didn't smell an~rthing on Mr. Au-
thonv's breath? 
A. No, sir. · 
Q. He didn't show any indication of being· under the in-
fluence of anything at all? · 
A. Didn't look to be, no, sir. 
Q. ,v alk like anybody else? 
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A. No, sir. Mr. Anthony has a limp and don't walk like 
anybody else. 
Q. How much limp does he ha.vet Did he have any more 
then than he has nowt 
A. No, sir. 
Q. The same thing 7 
A. Just the same thing. 
Q. You left then about that time. You walked up there 
after Mr. Anthony had gotten out of his car. Then Mr. West 
came so you left almost immediately. Is that right Y 
A. Yes, sir. 
Q. vVhere did you go? 
A. I went to the Municipal Building. 
Q. Did you go over to the Chevrolet place f 
A. No, sir. 
Q. Didn't go over there at all Y 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Overbey: 
Q. State whether or not l\!r. Fuller, the Town Manager, 
requested you to get out a warrant for him. 
A. Mr. Fuller called me in the of.fice-
pag·e 65 ~ By Mr. Thompson: (interposing) Your Honor, 
I think that is the rankest kind of hearsay. It is 
inadmissible and I am sure that counsel for the defense know 
that. What Mr. Fuller said is not evidence. 
By Mr. Overbey: I will withdraw it. 
Q. Now, Mr. Thompson asked you if you weren't fired from 
the police force. Just state, if you know, why you were fired. 
A. All that I know is that the council went into executive 
session and Mr. Fitzgerald, which I never had much use for 
here or hereafter, made a motion before the council for the 
good of the town to get rid of Fred Smith immediately. That 
is all on the minute books because I have read them. 
Q. How long after September, 1939, did this happen f 
A. This happened September 11th, 1940. 
Q. 19401 
A. Yes, sir, nearly a year thereafter-September of last 
year. 
Paul Anthony v. Commonwealth of Virginia. 67 
Fred Sni-ith. 
By Mr. Thompson: 
Q. Did you at any time prior to the time you were fired as 
police officer of the Town of Altavista testify in any court 
that Mr. Anthony was not drunk on this occasion? 
A. I did. 
Q. When and where 1 
A. I have testified twice and both times were right here. 
Q. And that was after you had been fired as a 
1Jage 66 ~ police officer in the Town of Altavista. 
A. No, sir, I never was called on to testify in 
the case. 
Q. I am not asking about what you were called on but I 
say you didn't do it until after you were fired. 
A. I wasn't summonsed to be in court up there. 
Q. The point I am bringing out is you did not testify. 
A. If I had been called in court the next day I would have 
testified the same thing because if he had been drunk I would 
have taken him with me and put him in jail that night. 
Q. But g·etting back to my original question, up until the 
time you were fired as an officer in the Town of Altavista 
you had not at any time testified that Mr. Anthony was not 
drunk. 
A. There is no court nor the mayor summonsed me or asked 
me to testify. 
By the Court: 
Q. Answer the question, Mr. Smith, if you know. 
A. No, sir, I didn't. 
By Mr. Overbey: 
Q. There was a trial under the Town ordinance f 
A. Yes, sir. 
Q. You didn't testify there¥ 
A. No, sir. 
Q. -State why you didn't testifyf 
A. Because I wasn't called on the witness stand. 
The witness stands aside. 
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page 67 ~ MRS. WALTER FAUNTLEROY, 
having been first duly sworn, testifies as follows: 
DIRECT EXA:MINATION. 
Bv Mr. Arthur: 
.. Q. Mrs. Fauntleroy, will you state to the jury just where 
vou livel 
.. A. I live up two miles east of Altavista on the concrete 
highway. 
Q. Is that on Route 29 f 
A. On Route 29.' 
Q. Takes about how many minutes to get from town ·Out 
to your house? 
A. About five minutes. 
Q. How long have you known Mr. Paul Anthony? 
A. Oh, I think about 30 years. 
Q. Do you know him fairly ·well so as to be able to recog-
nize whether he is under the influence of intoxicants or whether 
he is normal at any particular time? 
A. Yes, sir. 
Q. Please state whether or not Mr. Anthony came to your 
home on the nig·ht in September, 1939, when he just had had 
a wreck. 
A. Yes, sir, he came directly to my house. 
Q. Do you recall about what time it was be came to your 
house¥ 
A. I should say around 7 :30 or quarter to 8 :00. 
Q. Did he say anything about having had a wreck? 
A. Yes, sir, he told me he had had a wreck. 
page 68 ~ Q. Did he a.ppear to be the least bit intoxicated? 
A. I didn't think so. He was extremely nervous, 
he and his wife. 
Q. Was his wife with him at the time! 
A. Yes, sir, she was. 
Q. Will you state, please, what was the nature of his visit 
to your home f 
A. It was in connection with carrying· some cattle to Roa-
noke to market the next morning·. 
Q. Did be come to see your husband, Walter Fauntleroy? 
A. Yes, sir. He didn't know whether he was there or not. 
He expected to go to the hospital that afternoon and he got 
the message and didn't know whether he bad gone or not. 
Q. That is Walter who was going to the hospital l 
A. Y eR. He had gone when he got there. 
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Q. Did Mr. Anthony take up his business with you in the 
absence of Mr. Walter Fauntleroy ~1 
A. Yes, sir, he transacted the business with me. 
Q. Did he complete the transaction? 
A. Perfectly. 
Q. Was anything in the transaction of his business with 
you that would lead you to believe he was intoxicated? 
A. No, sir, he certainly seemed to be the same he always 
was. 
Q. Where were you when you transacted the business? 
.A. In the living room at my home. 
Q. How long· did he stay there 7 
.A. Probably 20 to 30 minutes. 
Q. Did you smell any whiskey on him 7 
page 6'9 ~ A. No, I didn't smell anything like that. 
CROSS F..sXAl\HNATION.· 
By Mr. Thompson: 
Q. You and your husband and Mr. Anthony and his wife 
are old friends? 
A. Yes, sir. 
Q. Friends of long years standing? 
A. Yes, sir. 
Q. And Mr. Anthony visits in your home frequently from 
time to time, doesn't he T 
A. Yes, sir. 
Q. · And when he came on this occasion it never entered 
your head that he was under the influence of anything? 
A. No, sir. 
Q. You didn't think about iU 
A. I didn't think about it until the next dav when I was 
asked about it. · 
Q. You did notice he was nel'vom; and you thought that 
was the result of the accident f 
A. Yes, sir. His wife was equally nervous. 
Q. And they sat in your livinp: room, you said! 
A. Yes, sir. 
Q. And you told him what the reas011 was your husband 
had sent for him t 
A. Yes, sir. 
Q. And then they left. They stayed there about how 
long! 
page 70 ~ A. 20 to 30 minutes. 
Q. And you just weren't. paying· any particular 
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attention about whether he had been drinking· or not. You 
weren't thinking· about that, were you Y 
A. No, I wasn't. 
RE-DIRECT EXAMINATION. 
By Mr. Arthur: 
Q. Had he been under the influence of whiskey do you think 
you would have been able to notice it 1 
A. I should think I would have. 
Q. Do you recall bow close you were sitting to him in the 
living ro.om Y 
A. Yes, sir, I was sitting not more than four feet from 
him. 
The witness stands aside. 
PAUL ANTHONY, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Overbey: 
Q. Mr. Anthony, it is charged here that you were under 
the influence of intoxicants while driving an automobile and 
causing an accident on September 24th, 1939, in Altavista. 
Please state to his Honor and the jury whether you were in 
the least degree under the influence of any kind of intoxicant, 
either liquor, beer or wine or whatnot, at the time of this 
wreck. 
A. I certainly was not. 
Q. How long after the wreck did you stay in the 
page 71 ~ immediate vicinity? 
A. Well, I stayed there long enough,-the Chev-
rolet place was right across from the wreck and my car was 
setting over on the opposite side from the Chevrolet place 
and I stayed there long enough to go over and make arrange-
ments with Mr. Burton to bring his wrecker over and move 
my car and a]so the old darkey 's car and I stayed there until 
the cars were moved and I asked Mr. Burton could I drive 
my car home and he said I could not. 
Q. Then did you go on up to Mr. Fauntleroy's? 
A. Mr. Ridge come up to me about that time and said, "Mr. 
Anthony, I will carry you home." Then I told him that we 
had to go down to Mr. Fauntleroy's; that I had gotten a note 
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from Walter that evening when I come back home asking me 
to come down there to see about carrying some steers to Roa-
noke for him, and he said, ''Well, I will carry you anywhere 
you want to go", and I carried Mr. Ridge down there and 
Mr. Ridge was a stranger to Mrs. Fauntleroy and I carried 
Mr. Ridge and my wife in the house and introduced Mr. Ridge 
to Mrs. Fauntleroy and sat there and made arrangements 
to carry the steers to Roanoke, and then Mr. Ridge brought 
myself and wife back through Altavista by where the wreck 
was and on to my home. 
Q. Now, it has been stated here that you were waiving 
your arms and remarking '' ~t\.m I drunk t'' and asking this 
person and that person were you drunk, and so forth. Did 
anything like that take place f 
A. No, sir. I have been driving an automobile 
page 72 ~ since 1915 and I burn five g·allons of gas every day 
and that is the first wreck I have had in my life. 
I don't expect many of these people in this court can say 
that. 
Q. How old are you i 
A. l will be 71 the 6th day of next March. 
Q. Now, about bow long did I understand you to say you 
stayed around the vicinity after the accident before you went 
to Mrs. Fauntleroy's T 
A. I would say around a half an hour. 
Q. Did you see any policemen there that night t 
A. Yes, sir. 
Q. How many? 
A. I saw Mr. West and when he said I had to move the car 
I told him to let's get the State police; that I thought it was 
customary, and he said, ''We can't leave the cars here on 
the road'', and Mr. West and Mr. Smith and Mr. Stowers 
and Mr. Fuller and Mr. Mathews. 
Q. Who is Mr. Fuller? 
A. He is the Town :Manager. 
Q. Did you see Mr. Mathews, the State patrolman! 
A. Yes, sir, saw all of them. 
Q. Did you hear any of them or all of them say anything 
about arresting you and charging you with driving under the 
influence of ardent spirits? 
A. No, sir. 
Q. Speaking a bout leaving there and getting away from 
t~ere, you had no reason to leave there after the accident, 
did youY 
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page 73 ~ A. I was raised right there in the neighborhood. 
Q. And you stayed a half an hour and nobody 
said a word to vou? 
A. Yes, sir, a;1d came back by tlierc after I went to Mr. 
Fauntleroy's. 
Q. And ·11ad the car put in the garage? 
A. Had my car put in the garage and had the old darkey's 
car put in the garage. It seems that everybody thinks it. was 
a headon collision. If I had swerved two inches, or if the 
old darkey had swerved two inches it would have never been 
a collision. My front bumper merely' hit his hind fender. 
Q. State whether or not you put your foot on the starter 
and if so vlhat was your object? 
A. My object was to get the car away from the other one. 
I thought it was just a slight. impact and I could either back 
up or pull forward and get aloose from him. 
Q. Now, did you settle the <lamag·es to the darkey's car? 
A. Absolutely and Mr. Burton has a letter to that affect. 
iCROSS EXAMINATION. 
By Mr. Thompson: 
Q. Mr. Anthony, what had you been drinking· that dayf 
A. That morning ;before I left home I took a drink. I had 
that before I ate breakfast, which I do mighty often, and I 
expect you do too, and one other drink about, I would say 
between 1 :00 and 2 :00 o'clock. 
Q. You had a kind of family reunion or something of the 
kind, didn't you? 
A. Yes, sir. 
page 7 4 ~ Q. And all old friends gathered. Where did you 
have that reunion? 
A. Up at my wife's sister's, and they hate liquor like you 
hate a. rattlesnake. 
Q. How far is that from Lynches? 
A. I would say 15 miles. 
Q. Up in Bedford County? 
A. Yes, sir. 
Q. Now, you liadn 't had anything· to drink before your 
lunch hour, Mr. Anthony? 
A. Yes, sir, just before lunch hour. 
Q. Did you ever see "Wilson tT ohnson prior to September 
19397 ' 
A. ,vilson ,Johnson ? If I've ever seen him since then I 
don't know. 
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Q. So far as you know he would have no reason in the 
world to come here and testify ag·ainst you 7 
A. None in the world that I know of. 
Q. Did you know Harold Tinnin? 
A. Yes, sir. I don't know him but I know his father very 
well. I have been knowing him since he was a little boy but 
he growed up. 
Q. Do you know any reason he should come here and testify 
falsely against you 1 
A. Well, not especially. 
Q. You don't know of any reason? 
A. If you want to make it personal, I have taken many a 
drink with l1is father at my house. 
})ag·e 75 } Q. There is no reason for this boy to testify 
against you. You know Guy Garner 7 
A. No, sir. 
Q. You don't know any reason he would come and testify 
falsely against you, do you? 
.A. No, sir. 
Q. Now, several of these witnesses have testified that you 
were over at Mr. Owen's service station and that while you 
were there you said '' They a re accusing me of being drunk. 
Do you think I am drunk 7" I believe probably two or three 
testified to that. They are Just mistaken. That didn't hap-
pen? 
A. They are mistaken. 
Q. You say you saw Mr. Smith. ·where did you see Mr. 
Smith? 
A .. I think Mr. Smitl1 came up to my car. 
Q. About the time you were getting out? 
A. Yes, sir, maybe so. I don't know exactly what time. 
Q. Did he say anything to you? 
A. I just don't remember whether he did or not .. I think 
l1e told me to step on my Rtnrter and see if it wouldn't pull 
the cars apart. 
Q. He did? 
A.. I think so. 
Q. Then you were still in the car, sitting in the car when 
he came up! 
A. No, I think I was out of the car but he told me to get 
in mv car. 
pag·e 76 } Q. ·To get back in? 
A. Yes, sir, and I went around to see how my 
car was hooked up. 
Q. Your car was in gear, wasn't it? 
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A. I don't know whether it was or not. It might have 
been. 
Q. And yon and l\fr. Ridge- are old friends and have been 
for yearsf 
A. Yes. 
Q. And you ~rid Mrs. Fauntleroy are old friends °l 
A. Yes,7 
R.E-DIREOT EXAMINATION. 
By Mr. Overbey: 
Q. Do you know of any reason wl1y Mrs. Fauntleroy, your 
wife. Mrs. Ridge or Mr. Neal or his son or Mr. Ridge would 
come here and premeditatedly and deliberately perjure them-
selves to save you from a fine? 
A. They wouldn't do it and I wonldn 't ask them to do it. 
The witness stands aside. 
By Mr. Overbey: Your Honor, that is all except these 
statements agreed upon. 
By the Court: All right, read your statements. 
By Mr. Overbey: May it please the court, and you gentle-
men of the jury this is a statement of Mrs. Paul Anthony. 
Mrs. Anthony was sick and couldn't get here and 
page 77 ~ the Commonwealth Attorney and defense counsel 
agreed on a short concise statement she would 
make relative to this case in event she was here. 
This is the statement of Mrs. Paul Anthony, the wife of 
the defendant: 
''I was with Paul all day on the day he lmd a wreck in 
Altavista. We went up to my old home and spent the day 
with my people. I know that he didn 'fl have anything to drink 
while we were up there. We got home just before dark and 
found a note from Walter Fauntleroy asking Paul to come 
down as he had to go to the hospital and he wanted to see 
Paul on some business ·before he left. 
'' I went to milk the cow and Paul went over to see if Mrs. 
Ridge would go and drive for us. We always tried to get 
Mrs. Ridge to drive for us after dark as Paul couldn't see 
well at night. He came directly back and snid that she 
couldn't go. 
''He didn't go into the house at all and we went on down 
to Altavista and had the accident. I know that he was sober 
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and had not had a thing to drink since before noon. The 
wreck was around eight o'clock. He and I were alone in the 
car at the time of the wreck. vVe left with Mr. R,idge some-
time after the wreck. "\Ve did not have any whiskev in the 
car, but had some lunch that we had carried with llS whic}1 
we took out of the car. Mrs. Ridge was not at the wreck. 
I am confident that Paul was not in the least un-
page 78 ~ der the influence of intoxicants at the time and 
be had not had anything to drink for at least eight 
hours.'' 
That is what Mrs. Anthony would say if she were here, and 
the Commonwealth Attorney has agreed to that. 
Now, we had another witness by the name of T. B. Neal, 
an eyewitness. He was sick in bed and couldn't get here, and 
in order to dispose of this case we agTeed he would state 
about this: 
"I have known Mr. Paul Anthony for about thirty (30) 
years and I saw him on the night that he had a wreck with a 
negro near Duncan Owen's Filling· Station in Altavista. I 
saw Mr. Anthony and talked with him for a good while and 
he appeared to be normal and perfectly sober in every way. 
He did not seem to be intoxicated with anything, alcohol, or 
any intoxicant whatsoever. He stayed at the scene of the 
wreck from thirty ( 30) to forty-five ( 45) minutes thereafter 
and made proper arrangements for taking care of his car. 
I stood up close to llim while I was talking to him and did 
not smell any liquor on his breath. He got out of his car 
after the wreck and came across from Owen ~s Filling ,Station 
and I stood there and talked to him about the wreck. He did 
not say anything a'bout being drunk or having been drink-
ing a:nd there was nothing said at the time about him being 
drqnk. 
"Mr. Eades was there and talked to him where 
page 79 ~ he was and clid not say anything about him beiiw: 
under the influence of intoxicants. A number of 
officers were there and I did ·not hear any of them say any-
thing about arresting him and or about him being nnder the 
influence of intoxicants. 
,·'Mr. Anthony has a sort of Un-natural condition in the 
manner in whicl1 he uses his leg and I have known him to 
hav~ tbi!3 concli tion for tl long· time. He appears to stagger 
at all times.'' · 
That is what Mr. Neal would say if he were here in per~on 
and that concludes the testimony for the defense. 
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By Mr. Thompson: 
Q. There is a statement here by T. B. Neal in which he 
stated he talked to Mr. Anthony at your :filling station and 
that he noticed nothing· wrong with him; tbat he was close 
to him and he appeared absolutely sober. I want to ask you 
if you saw Mr. Neal talking to Mr . .Anthony. 
By Mr. Overbey: I want to object to that question on the 
g-round that l\fr. Neal is not here to rebut what he might say 
or attempt to refute it. 
By the ·Court: That is all right. He is entitled to offer 
anv evidence in conflict with it. 
page 80 ~ By Mr. Overbey: We note an exception. 
By Mr. Thompson: 
Q. At tlie time that Mr. Neal was talking· to Mr. Anthony 
will you tell the jury the condition of Mr. AnthonyY 
A. He was saying-
By Mr. Overbey: (interposing) That is not rebuttal. He 
has already testified he was under the influence of something·. 
Now he wants to reiterate it. 
Hy Mr. Thompson: 
Q. Mr. Neal said, "l stood close to him while talking to 
him and did not smell any liquor on his breath.'' and he said, 
"I stood up there and talked to him a.bout the wreck. He 
did not say anything about being drunk or having been drink-
ing· and there was nothing said at the time about him being· 
drunk." 
A. Mr. Anthony came up talking to Mr. Neal right after 
the wreck and was standing in front of him slinging l1is arms 
and saying ''I am not drunk, am I Tom?'' 
By Mr. Overbey: vVe are excepting to this examination. 
By Mr. Thompson: The Commonwealth rests. 
Encl of n 11 testimony. 
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page 81 }- INSTRUCTIONS. 
By the Court: The Court grants Instruction No. 1 and 
Instruction No. 2, as offered by the Commonwealth. 
The Court refuses Instruction A, as offered by counsel 
for the accused but modified the instruction and grants it as 
modified by the court. 
The Court grants Instruction ''B" and "·C" as offered ·by 
counsel for tbe accused. 
By Mr. Overbey: Counsel for the accused excepts to the 
modification by the honorable court of Instruction "A" be-
cause the warrant charg·es in this case that the defendant un-
lawfully operated an automobile while under the influence of 
ardent spirits and caused a wreck. Therefore, I think it is 
proper as offered. 
Conimonwealth 's Instruction No. 1, ( Granted) : 
. '' The Court instructs the .Jury that if you believe from the 
evidence in this case beyond a reasonable doubt, that Paul 
Anthony, on the date in question here, was operating an au-
tomobile while under the influence of some form of intoxicant, 
you should find him guilty and fix his punishment at a fine of 
not less than $100.00 nor more than $1,000.qo or by imprison-
ment in jail for a term of not less than one month nor more 
than six months, either or both, in the discretion of the 
.Jury." 
Commonwealth's Inst,ruction No. 2 (Granted): 
"The Court instructs the .Jury that proof beyond 
page 82 } a reasonable doubt does not necessarily mean 
proof without contradiction or without conflict, 
but, if after considering a 11 the evidence and circumstances 
produced in the case, the .Jury· can say that they have an 
abiding conviction of the truth of the charge contained in the 
warrant, then they are satisfied beyond a reasonable doubt." 
Defendant's Instruction "A'' (Refused as offered amd 
amended): 
"The Court instructs the jury that one of the three ver-
dicts may be found under the warrant in this Mse, if the evi-
dence in the case so warrants: 
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First, driving an automobile under the influence of ardent 
spirits. 
Second, Driving an automobile in a reckless manner, there-
by causing an accident. 
Third, not guilty." 
Note : This instruction was amended by the Court and 
g-ranted in the amended form, as follows: 
Defendant's Instruction "A-1 '' ( Granted as amended) : 
'~The Court instructs the jury that one of two verdicts 
may ,be found under the warrant in this ease, if the evidence 
in tbe case so warrants: 
First, driving· an automobile under the :influence of ardtmt 
spirits. 
Se~ond, not g11ilty." 
Defendant's Instruction "B" (Granted): 
'' The Court further instructs the jury that the 
page 83 ~ accused never has to prove any fact either beyond 
a reasonable doubt, or by a preponderance of the 
evidence. All he has to prove in any cnse is such a state pf 
facts as will raise a reasonable doubt in the minds of the 
jury as to the existence of the fact or facts necessary to estab-
lish the guilt of the accused." 
Defendant ~s l 1v,tritetion '' C '' ( Granted) : 
~' The Court instructs the jury tliat the law presumes the 
accused to be innocent until he is proved g1.1ilty beyo:pd a 
reasonable doubt, and if there is _upon the minds of the jury 
any reasonable doubt of the guilt of the accused, the law 
makes it their duty to acquit him, and that mere suspicion or 
proba,bility of his guilt, however strong, is not sufficie:Qt to 
convict, nor is it sufficient if the greater weight or prepon-
derance of evidence supports the charge in the warrant. But 
to war-r&nt his conviction, his guilt must be proved so clearly, 
and the evidence thereof mu~t be ~o i:,t:rong as to e~clnde 
every reasonable hypothesis of his innocence." 
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page 84 ~ CERTIFICATE. 
I, Charles E. Burks, J udgc of the Circuit Court of Camp-
bell County, Virginia, who presided over the foregoing trial 
of .Commonwealth of Virginia versus Paul Anthony, in said 
court, at Rust burg, Virginia, on July 31st, 1941, do certify 
that the foregoing is a true and correct copy a.nd report of 
the evidence, all the instructions offered, amended, granted 
and refused by the Court, and other incidents of the said 
trial of the said cause, with the objections and exceptions of 
the respective parties as therein set forth. 
And I do further certify that the attorney for the Com-
monwealth of Virginia has reasonable notice, in writing·, 
given by counsel for the defendant, Paul Anthony, of the 
time and place when the fore going report of the testimony, 
instructions, exceptions and other incidents of the trial would 
be tendered and presented to the undersigned for signature 
and authentication. 
Given under my hand this 3rd day of September, 1941, 
within sixty days after the entry of the final judgment in 
said cause. 
CHARLES E. BURroS, 
Judge of the Circuit Court of Campbell 
County, Virginia. 
page 85 ~ I, C. W. Woodson, Clerk of the Circuit Court 
of Campbell County, Virginia, do certify that the 
foregoing report of the testimony, exhibits, instructions, ex-
ceptions and other incidents of the trial in the case of Com-
monwealth of Virginia versus Paul Anthony, all of which 
have been duly authenticated by the .Judge of said court, were 
lodged and filed with me as Clerk of the said court on the 3 
day of Sep., 1941. 
pag·e 86 ~ Virginia. 
C. W. WOODSON, 
Clerk of the Circuit Court of Campbell 
County, Virginia. 
In the Clerk's Office of the Circuit Court of Campbell 
County, the 26th day of August, 1941. 
I, C. W. Woodson, Clerk of the Circuit Court of Campbell 
County, Virginia, do certify that the foregoing is a true and 
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correct transcript of the ree-0rd in the case of the Common-
wealth of Virginia a.ga.inst Paul Anthony, upon a warrant 
issued by the Trial ,Justice of said County and appealed to 
the Circuit Court of said County; and that it appears from 
the record that notice of application for this transcript was 
given as prescribed by law. 
Teste: 
C. W. ·woODSON, Clerk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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